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“MR. GIMLICK WANTS TO KNOW HOW YOU FEEL 
ABOUT AIR CIRCUIT BREAKERS THIS YEAR, BOSS?” 


Violent reminders are not necessary to demonstrate the 
value of air in electrical protection. 1-T-E circuit break- 
ers, thepioneers of the air-immersion principle, have been 
proving the value by safe performance for a half century. 


AIR SWITCHGEAR 


IMMERSED IN AIR © ENCASED IN STEEL se 


~ICIRCUIT BREAKER CO., pumapepHia, PA. 
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Barber 


Regulators 

are Vital 

. for Gas 

ly WY Saving 


A. Test- 
Laboratory. 
s 4” up. R 
IGID economy on every 
type of gas fuel is a necessary 
part of the war program. Every public service corporation 
can help to promote maximum efficiency in the use of gas by 
advising the installation of reliable pressure regulators. You 
can safely recommend to your customers the use of Barber 
Regulators, which have long been recognized as mechanically 
perfect, highly dependable in action, and certain to give finer 
performance and greater fuel economy from any gas ap- 
pliance. 


The facilities of our company are now largely engaged 
upon essential war equipment. For those restricted purposes 
triptive folders sup- for which the sale of our regular products is permitted, we 
d free for your trade. ahi? as 
ite for new Catalog are continuing to supply them. When normal conditions 

Prices on Barber : H ; : : 
isioe and Appliance again prevail, Barber will be well equipped to render its 

ers, and Regulators. Customary service to the trade on burners and regulators. 


BARBER GAS BURNER CO., 3704 Superior Avenue, Cleveland, Ohio 


BARBER oscssune REGULATORS 


ther Burners For Warm Air Furnaces, Steam and Hot Water Boilers and Gas Appliances 
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Prompt Factory 
Reconditioning of FRITZ3:(ID Threader Dies 
BER 6 
No Priorities Needed --- Through Your Supply House 
a Big — to you--- New Parts Guarantee 
332 HIS is no time for tools to lie around waiting for repairs 
33 A “A —like every gun, every tool is needed. - Collect all 
342 your old worn RRIBEID Threading Chaser Dies now, turn 
them over to your Supply House and order Factory Re- 
F conditioning. Service is prompt—you don’t need priorities! 
50 r Parts you send are carefully inspected to make sure they 
are worth reconditioning —we reserve the right to reject 
357 eco them if they can’t be made good as new. . . . Remember: 
361 only RRIGEID trademarked parts accepted for this service. 
= Quick Reconditioning of your 
Appin RiBaID Chaser Dies 
Threader dies are accurately re-ground to original specifica- 
) od tions. They are then inspected and tested and sent back to 
380 = 4 y you under RRIBEID new parts guarantee. This service is 
389 iy a 4a available only in the United States . . . act now. 
395 fy y 
396 ‘ Po THE RIDGE TOOL COMPANY 
* — Elyria, Ohio, U.S.A. 
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10 ] fea 
i A wo oF Dies for 
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ey ey i No. OOR, OR, 
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Pages with the Editors 


[" would certainly be interesting to get the 
reactions of Washington, Jefferson, Hamil- 
ton, and a few other Founding Fathers, to the 
topsy-turvy way in which our Federal govern- 
ment is being conducted these days. In their 
times, under the plain direction of the Consti- 
tution, Congress was supposed to make the 
laws, and the executive branch was supposed 
to administer them—with funds appropriated 
by Congress. 


But that is not the way it seems to be work- 
ing out at all. To listen to the debate raging 
between the opposite ends of Pennsylvania 
avenue, the innocent bystander gets the impres- 
sion that the executive branch is making the 
laws and that Congress, through its grasp on 
the purse strings, is attempting to say how and 
by whom they shall be administered. We can 
probably trace this anomaly to the increas- 
ing use of executive orders and blank-check 
delegation of powers by Congress to the Exec- 
utive during the last decade. 


“It’s not fair,” say the New Dealers to 
a Congress which. threatens to cut off this 
or that agency without a penny. “You make 
the laws, but we are supposed to administer 
them, with our own people and in our own 


FRANK B, WARREN 


Can a utility avoid taxes by rebating its own 
ratepayers? 


(See Pace 356) 
MAR. 18, 1943 


MALCOLM G. DAVIS 


Sustained attraction of investment money is 
the inevitable criterion of a resonable return. 


(SEE Pace 342) 


way. You have the duty to appropriate money 
for us to do this.” 


“No such thing,” retort the congressional 
rebels, “You started making laws to suit your- 
self and without our approval. So the only 
way we can check you is to cut your appro- 
priation.” 


AND so the battle goes on. Odd part of this 
quarrel is that the third government branch 
—the judiciary—has evidently been short- 
circuited or blacked out of it by a lack of 
justiciable issues. Anyhow, we haven't heard 
a word on the subject from the Men in Black. 
It seems only a few years ago we heard so 
many bitter words about “judge-made law.’ 
Now the judges can’t even make the headlines. 
Sic transit gloria mundi. 


; a 


SOMEWHAT similar revolutionary trend has 

been going on within our own field of pub- 
lic utility regulation, tearing up previous con- 
ceptions of orderly principles and leaving the 
modern student of utility affairs bumping his 
own head in confusion, For example, time was 
when a utility’s rates were raised or lowered 
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LEY STEAM GENERATING UNIT 


Here are a few Riley 
Public Utility Installations 


lowa-Illinois Gas & Electric Co. 

1—250,000 Ibs./hr. 975 Ibs. 825°F. 
Ebasco Services, Inc. 

Carolina Power & Light Co. 

2—330,000 Ibs./hr. 1025 Ibs. 905°F. 
Commonwealth & Southern Corp. 

Central Illinois Light Co. 
oy | 1—300,000 Ibs./hr. 900 Ibs. 875°F. 
2 i 1—375,000 Ibs./hr. 900 Ibs. 900°F. 
i Pennsylvania Edison Co. 

1—300,000 Ibs./hr. 975: lbs. 900°F. 
Ebasco Services, Inc. 

Florida Power & Light Co. 

1—300,000 Ibs./hr. 1025 Ibs. 908°F. 
City of Los Angeles, Cal. 

1—675,000 Ibs./hr. 1091 Ibs. 915°F. 
Commonwealth & Southern Corp. 

Southern Ind. Gas & Electric Co. 

1—225,000 Ibs./hr. 900 Ibs. 900°F. 

, i i! Union Electric Co. of Ill., Venice 
vey is i 2—400,000 Ibs./hr. 1000 Ibs. 915°F. 
turn, : i Union Electric Co. of Mo. 
2—300,000 Ibs./hr. 220 Ibs. 520°F. 
Ebasco Services, Inc. 

: i . Houston Lighting & Power Co. 
honey . 1—250,000 Ibs./hr. 975 Ibs. 910°F. 
1—400,000 Ibs./hr. 1000 Ibs. 905°F. 
Lynn Gas & Electric Co. 





a BAN |—205,000 Ibs./hr. 530 Ibs. 775°F. 
only : \ Otter Tail Power Co., Wahpeton, N. Da. 
»pro- \ 1—130,000 Ibs./hr. 600 Ibs. 825°F. 
City of Taunton, Mass. 
thi : 8 : 1—170,000 Ibs./hr. 1000 Ibs. 825°F. 
he mi 8 Lake Superior District Power Co. 
rort- a f 1—100,000 Ibs./hr. 740 Ibs. 555°F. 
k of Central Ohio Light & Power Co. 
eard 2—60,000-Ibs./hr. 490 Ibs. 835°F. 
lack, 1—90,000 Ibs./hr. 490 Ibs. 835°F. 
1 so Otter Tail Power Co., Canby 
AW. Typical Riley Steam Generating Unit. 1—75,000 Ibs./hr. 515 Ibs. 825°F. 
ines. 
. STOKER CORPORATION 
ub- WORCESTER, MASS. 
wi SOSTON NEW YORK PHILADELPHIA PITTSBUR@H BUFFALO CLEVELAND DETROIT SEATTLE 
his &T. Louis CINCINNATI HOUSTON CHICAGO 8T. PAUL KANSAS CITY LOS ANGELES ATLANTA 
van COMPLETE STEAM GENERATING UNITS 
red POILERS - SUPERHEATERS - AIR HEATERS - ECONOMIZERS - WATER-COOLED FURNACES 


PULVERIZERS - BURNERS - MECHANICAL STOKERS - STEEL-CLAD INSULATED SETTINGS 
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8 PAGES WITH THE EDITORS (Continued) 


on the basis of whether or not they were rea- 
sonable—per se. True, there was a good bit 
of controversy over what constituted reason- 
ableness. But we'll let that pass as a battle 
of yesteryear—or is it? 


Topay, we have the provocative suggestion 
that a utility’s rates ought to be increased or 
lowered in proportion to its tax liability. The 
idea seems to be that if a utility finds itself 
making so much money that it is subject to 
excess profits tax, it ought to plow it all back 
into its own community by way of refunds to 
its own customers, instead of sending the 
money off to a total stranger—to wit: Henry 
Morgenthau, Jr. 


In this issue we have an analysis of th's 
new idea of “rate reductions in lieu of taxes” 
by FRANK B. WARREN, assistant solicitor gen- 
eral of the National Association of Railroad 
and Utilities Commissioners, who is presently 
engaged in handling that association’s affairs 
at its Washington office. 


NEWCOMER to our pages is MALcoLtm G. 

Davis, whose article on the relationship 
of capital to utility rate of return appears on 
page 342 of this issue. Born in Washington, 
D. C., Mr. Davis graduated from the Massa- 
chusetts Institute of Technology (’25) and has 
had various experience as a West coast power 
company engineer, a member of the California 
Railroad Commission’s staff, and as a valua- 
tion consultant for Duquesne Light Company 
from 1929 to 1940. In 1941 he became affili- 
ated with the Associated Gas & Electric sys- 
tem and the following year took his present 
post as vice president of Gilbert Associates, 
Inc., of New York city. 


sd 
W 7itt M. Mavuprn, whose article on the hu- 


man side of a utility commissioner’s life 
begins on page 350, will be readily recalled by 
regular ForTNIGHTLy readers. He was former- 
ly a member of the Nebraska State Railway 
Commission. Born in Callaway county, Mis- 
souri, in 1863, he entered the newspaper busi- 
ness at an early age and became one of the 
most well-known figures in Nebraska jour- 
nalism, including editorship on William Jen- 
nings Bryan’s Commoner. 
editor of his own country newspaper, the Clay 
County (Nebraska) Sun. 


¥ 


W: think the leading article in this issue 
by Francis X. WELcH of our own edi- 
torial staff strikes a new high in ambition with 
respect to public utility enterprise. We have 
heard of wars being fought with food, vic- 
tories being won by diplomacy, and nations be- 
ing conquered by propaganda. But here is a 
writer who seriously suggests that the peace 
of the entire European continent can be ma- 
nipulated by nothing more deadly than power 
switches, gas valves, toll connections, and so 


MAR. 18, 1943 


He is at present. 


WILL M. MAUPIN 


There is only a single rose for every hundred 
brickbats in the life of the average utility 
commissioner. 


(SEE Pace 350) 


forth. In a world of fantastical reality we 
would not be surprised if there were not actu- 
ally something to this—which is why we de- 
cided to publish Mr. WELcH’s article instead 
of advising him to take a few turns around 
the block in the fresh air. 


¥ 


F gg ma the important decisions preprinted 
from Public Utilities Reports in the back 
of this number, may be found the following: 


THE commission’s power to proceed in ac- 
cordance with a sliding-scale arrangement to 
establish rates in the face of the congres- 
sional act of 1942, amending the Emergency 
Price Control Act, to require notice to the 
President or his representatives and consent 
to intervention in rate proceedings when a rate 
increase is proposed was discussed by the 
United States District Court for the District 
of Columbia, in hearing appeals from orders 
of the commission for the District of Colum- 
bia authorizing higher gas rates under a slid- 
ing-scale arrangement and limiting participa- 
tion by Federal officers in that proceeding. 
(See page 1.) 


A TELEPHONE company practice of terminat- 
ing local telephone messages by cut-off de- 
vices for the duration of the war was dis- 
cussed by the Pennsylvania commission. 
(See page 28.) 


THE next number of this magazine will be 
out April Ist. 


oe, 
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Management needs weapons that turn facts into action! 


*"'Fact-Power''—the visual organization of graphically recorded facts. 


What factor is the key to the initial suc- 
cess that leads to final Victory? 

We say, without reservation, ‘Fact- 
power!”’ With ‘‘Fact-power’’ America and 
its allies have moved forward with in- 
credible speed because ‘‘ Fact-power’’— 
the visual organization of graphically re- 
corded facts—is the weapon management 
uses to create, plan, order, build, produce 
and ship countless things to the United 
Nations forces on every front. ‘‘Fact- 
power” is the weapon that will continue 
to tell the United Nations the truth of 
how much, how many and how soon. 

In countless instances in war plants all 
overthe nation, Kardex Systems of Record 
Control have proven in action that they 
are a vital cog in our huge production 
wheel. Kardex shows the facts, speeds 
the decisions that spell defeat for the 
Axis. Kardex gets the kind of action the 
United Nations want by flashing the facts 





on sight by the visible margin system 
with exclusive Graph-A-Matic signalling. 
Get the facts on Kardex now. Write to 
Remington Rand, Inc., Systems Division, 
Buffalo, N. Y., for sample forms and cat- 
alog on the new Wood Administrator 
Kardex line. No obligation whatever. 


WOOD KARDEX 


Remington Rand now produces Kardex in 


wood without changing in any way the 
signal and control features that have made 
Kardex world famous. And it’s built for 
permanent use, too. No critical materials 
are used. 


KRardex...the Production Liseliten 
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an provides clean heat transfer surfaces to 


Combustion four-drum, bent-tube, 400,000 Y, 
. per hr., pulverized coal-fired boiler which serves ALCAN S 0 0 i B L 0 W E R S 
ngs new 40,000 kilowatt, 900 /[b. per sq. in. 
Southern plant. 


rturn- 


Br: > Chickasaw becomes another in the long list 
lesale Ss oe of plants depending on VULCAN Soot Blow- 
te . lied ers to assure highest heat transfer, real steam 
economy and freedom from _ frequent 

servicing. 


The advanced design, HyVuloy and Vulite 
intimate contact bearings, HyVuloy elements 
and VULCAN'S Model LG-! are guarantees of 
efficient, trouble-free operation in ANY plant. 


Remember that whatever the characteris- 
tics of your boiler and setting, fuel, or load, 
Vulcan engineers will be glad to solve any soot 
blower installation and operating problem 
involved. 


ULCAN SOOT BLOWER CORP., DUBOIS, PA. 
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Reread Remarks 


“There never was in the world two opinions alike.” 





—MOonTAIGNE 





“Rural electrification is the best New Deal progray 
initiated by the Roosevelt administration.” 


¥ 


“Let those who decry a capitalistic state point out th 
socialistic state or the communistic state that’s able 
supply a world at war.” 


¥ 


‘When peace is declared, Washington must again be 
come the bridge of our ship of state, not all the gun tu 
rets, engine room, and galley combined.” 


° 


“To recover their lost powers the states must avoid 
the temptation of making their full treasuries a grab-bag 
for the advocates of every scheme for spending money, 


¥ 


“This government is an overgrown monstrosity fro 
top to bottom—an extravagant, wasteful bureaucracy i 
the midst of the whole war effort, and every Senato 
knows it.” 


ba 


“To my humble way of thinking, the nation that con 
trols the most commercial aviation lines throughout the 
world after the war is over will be the nation that re 
covers quickest.” 


¥ 


“If policies are fixed by people who don’t understand 
the critical agricultural situation and other troublesome 
conditions, then (Price Administrator) Brown is going 
to do no better than Henderson.” 


¥ 


“Bureaucracy and bossism, working hand in hand, have 
built for themselves during the last ten years a domain 
of wealth and power that has never been known in history, 
except, perhaps, in ancient Rome.” 


* 


“When this war is over—pray God it will be soon= 
there will be more rugged individualists come back to 
America from the four corners of the world than we ever 
had at any one time in our history, and I thank God for 
that.” 
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These booklets, folders and 
tables are typical of the valu- 
able wartime helps that Bur- 
roughs offers to users. They 
are designed to help users take 
full advantage of the time and 
labor saving features provided 
by their Burroughs machines 
—to aid them in getting the 
most out of their present 
equipment. For these and other 
wartime accounting helps, call 
the local Burroughs office. 


BURROUGHS 
ADDING MACHINE COMPANY 
DETROIT, MICHIGAN 


Burroughs 
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| 
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“American industry is now nearly at its ceiling. Wag 
expenditure, in the neighborhood of $6,500,000 a mont 
is due to rise gradually to something like $8,000,000,009 
at the end of the year. Conversion to war is substantial} 
complete.” 


> 


“This [new tax program] will be one of the best thingg 
that ever happened to the country. Millions of citizens 
who never took an interest in government before will 
begin to watch the financial policies of government to 
see that public money is not wasted.” 


> 


. no one can live without labor, but they certainly 
can live without labor unions, They are living without 
them in Germany and in Italy, and in Japan . . . and they 
will . . . live without them here if all of you don’t get in 
there and pitch.” 


“ 


* 


“The most which commerce and industry can now do 
to assure returning soldiers and workers at present en- 
gaged in war industries that peace-time jabs will be avail- 
able is the least which must be done if enterprise and 
labor are to enjoy a free society,” 


* 


"It occurs to the Senator from Kansas that possibly 
through the efforts of the senior Senator from Tennessee 
(Mr. McKellar) and the senior Senator from Kentucky 
(Mr. Barkley) the Tennessee river is now so full of 
dams that there is no room for building more dams.” 


> 


“Unqualified codperation is simply another term for 
appeasement; unrelenting opposition is little better than 
anarchy. Each, practiced with temperance and tolerance, 
has its place; but ‘one track’ minds are not going to 
serve this country in its present predicament.” 


> 


“Local government is self-government. Many of us 
deplore the continuing centralization of power in the state 
capitals and in Washington, The cure for centralization 
is in making self-government work, Local government 
must do more work and better work than it is now doing 
or it will gradually be eliminated.” 


> 


‘We of labor must recognize and respect the God- 
given endowments of initiative, inventive, and executive 
ability. Without these there cannot be industry and with- 
out industry there cannot be workers and, needless to 
say, without workers there cannot be unions. To brand 
the possessor of these endowments as an economic royalist 
—an enemy of the worker—is not only unfair but un- 
American.” 








| IE HI-PRESSURE CONTACT 
) v # ¢ 


g wilching CgUypmenl 


ING THE ARTERIES OF INDUSTRY 





Now, when War Production 
makes prior claim to the manu- 
facturer’s output, is the time to 
seek quality and service as never 
before. 

It’s good business—Patriotic 
business—to demand the maxi- 
mum service from available raw 
materials. 

With your sympathetic co- 
operation in plans and specifi- 
cations, R&IE can help more by 
thereby eliminating many of the 
occasional production delays. 


inessee 


As you seek quality and 
em me. that 2 
R&IE has been a 
SPECIALIST 

for 31 years—in problems 

on Indoor and Outdoor 
SWITCHING EQUIP- 


MENT. 
® 


AILWAY and INDUSTRIAL ENGINEERING COMPARY 


GREENSBURG, PA. ... In Canada—Eastern Power Devices Ltd., Toronto 





Cooperating 100% with the War Effort 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 





Public Utilities Fortnightly 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 





LLL 


eae 


Public Utilities Fortnightly 





WH 


In the heart of America there’s a central sta- 
tion whose output is chiefly used to provide 
power and processing steam for three of the 
nation’s huge meat packing plants. The 
varied products of these great food packers 
are being distributed among American serv- 
ice men all over the world, the people of the 
other United Nations, as well as the civilian 
population at home. 

Since food is as vital as planes, tanks or 
guns, the dependability of the two C-E Units 
which comprise the steam generating equip- 
ment of this central station is of obvious 
importance to the war effort. 

Since they first went into service in 1938, 
these C-E Units have turned in a consistently 
fine performance. But what’s more impres- 
sive, is how well they responded to the in- 
creased demands for steam during 1942, our 
first full year of total war. 

During 1942, the two units together pro- 
duced 2,500,000,000 pounds of steam. The 
use factor for the combined units was 97%. 
The availability for the period was identical 
for both units, slightly better than 98%. 


COMBUSTION 


Pag 
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The average over-all efficiency for the 
year was more than satisfactory for natural 
gas-fired units ... 82.9% ...a figure which 
corresponds almost exactly with the original 
estimated performance. 

Here is additional evidence of the benefits 
reaped by the country from the wisdom of 
the public utilities in pursuing a practice dur- 
ing the past of producing power more 
cheaply, more dependably and more abun- 
dantly. It is largely because of this policy 
that our public utilities have been able to 
meet the tremendously increased demands 
for power with little addition to existing fa- 
cilities and correspondingly small require- 
ments for critical materials. A-717 


ENGINEERING 


200 Madison Avenue, New York, N. Y. 
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Cast down your bucket! 


Lost at sea for many days a ship suddenly sighted 
a vessel. From the unfortunate ship’s mast a signal 
was given, “Water, water; we die of thirst!” 'The 
distant. vessel at once replied, “Cast down your 
bucket.” And again the signal, “Water, water, we 
die of thirst!” Back came the answer, “Cast down 


your bucket where you are.” Again and again the 
same signal; the same teply. Finally in desperation 
the captain of the distressed vessel cast down a 
bucket. It came up full of fresh, flowing water 
from the mouth of the mighty Amazon River. 


Cast your bucket right in your plant, right in your 
fields of operation. Check your flow lines and dis- 


cover what your valve costs really are. Then let 
Nordstrom Valve engineers prove the definite sav- 
ings you can make by replacing costly-operating 
valves. By use of Nordstrom Multiport Valves you 
can invariably save extra piping, extra fittings, and 
make one or two valves do the work of three or 
four. Perhaps your valve replacements have been 
all too frequent. Then consider the extended life of 
Nordstroms. They conclusively prove their economy, 
even when their initial cost is slightly more than 
that of ordinary valves.. So again we say, “cast 
your bucket” for Jower valve costs on all your flow 
lines. A signal to Nordsttom engineers is sufficient. 


NORDSTROM LUBRICATED VALVES 


MERCO NORDSTROM VALVE CO. 
A Subsidiary of Pittsburgh Equitable. Meter Co. 
WORLD'S LARGEST MANUFACTURERS OF LUBRICATED PLUG VALVES; GASOLINE, OIL AND GREASE METERS 
Main Office: 400 Lexington Ave., Pittsburgh, Penna. 
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 Neprune’s Contribution 


to the War Errort 


THE THREE M’s OF PRODUCTION 


5 
EN "4 t 
sy 


Some 25% of Neptune’s men have 
already gone into the service of their 
country. 


ATERIALS-& 


Copper, nickel, and tin and other basic 
materials have been taken almost ex- 
clusively for war purposes. 


ACHINES be. 


Some 75% of the working time of 
Neptune Precision Machines is devoted 
to production for the armed forces. 


¢ Guild War Production — Keefe Guying Theml 


NEPTUNE METER COMPANY + 50 West 50th Street - NEW YORK CITY 
Branch Offices in CHICAGO, SAN FRANCISCO, LOS ANGELES, PORTLAND, ORE, DENVER, DALLAS, 
KANSAS CITY, LOUISVILLE, ATLANTA, BOSTON. 

Neptune Meters, Lid, Long Branch, Ontario, Canada. 
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SAVE 50% | 
IN TIME AND MONEY WITH 











THE ON 


OF BILL ANALYSIS 











HAT effect is the war production program having on your bill dis- 
tribution? Analysis of customer usage data will provide the answer to 
this important question. In addition to a knowledge of the existing situation, 
certain trends may be disclosed, a knowledge of which may be of considerable 
importance to you under circumstances where the picture is rapidly changing. 


The One Step Method of Bill Analysis is ideally suited to meet the needs 
of this problem. It does away with the necessity for temporarily acquiring, 
training and supervising a large clerical force. Our experienced staff plus our 
specially designed Bill Frequency Analyzer machines can turn out the job in 
a few days and at the cost of only a small fraction of a cent per item. 


We will be glad to tell you more in detail about this accurate, rapid and 
economical method for obtaining a picture of your customer usage situation. 
Write for a copy of the booklet “The One Step Method of Bill Analysis.” 


Recording & Statistical Corporation 
Utilities Division 
102 Maiden Lane, New York, N. Y. 


Boston Chicago Detroit Montreal Toronto 








This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 








Yarch 18, 1943 Public Utilities Fortnightly 


SO MUCH 


FOR 


SO LITTLE 
1840 1923 4 
Be 7 484 


JOHN DAVEY 


Founder of Tree Surgery 


Man Shortage 


With the war and all, it looks 
like there won't be enough 
tree trimmers left to go all Y0r1% 
the way around, Some won't ADDED 
be able to find replacements. _ 
We're still doing all right. 


Always use dependable Davey Service 


DAVBY TREB TRIMMING SERVICE 


BAVEY TREE EXPERT 68. KERT, OIG 


DAVEY TREE SERVICE 


LL. BROWA 
+ BOOKS » Lepcer Paper 


ESTABLISHED »49 


100% New Rog Fibres 

L. L. BROWNS LINEN LEDGER 
ADVANCE LINEN LEDGER 
FORWARD LINEN LEDGER 


85% New Rag Fibres 
L. L. BROWN’S FINE 
ALL YOU CAN SPARE 75% New Rag Fibres 
iE cee 
GOD BOOKS ARE ON THE Cra guel@ mai iamaantla. 
MARCH from your book- 50% New Rag Fibres 
shelves to our fighting men. ESCORT LEDGER & MACHINE POSTING 
Get them out—leave them at rc 
the nearest collection center 
or public library for the 1943 
VICTORY BOOK CAMPAIGN. 
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TEST MADE AT APPROXIMATELY IOOOFEET GROSS HEAD 


EFFICIENCY — PER CENT 


30000 40000 $0000 
HORSEPOWER 


FIELD TEST CURVE 
for 


60,000 H.P.—925° NET HEAD—450 RPM. 
VERTICAL FRANCIS TURBINE 


Built by 


Newport News Shipbuilding and Dry Dock Company 
(Hydraulic Turbine Division) 


Newport News, Virginia 


Our facilities for building turbines, 
valves, rack rakes, gates, etc., are now in 
use for constructing ships for the Navy. 
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—(RIVVELL MULSIFYRE— 


Snuffs Out Oil Fires with 
Mulsifying Spray of Water! 


A STUBBORN OIL FIRE... 


m generating plants, switch yards, sub- 
stations .. . wherever oil-filled apparatus or 
lubricating systems are employed... 
Grinnell Mulsifyre Systems now give per- 
manent, positive protection against oil fires. 
The instant the system is turned on, either 
manually or automatically, a driving spray 
of water strikes the oil .. . churns the surface 
into a non-flammable emulsion . . . smothers 
flames within a few seconds! The water 
soon separates itself from the oil as the 
emulsion breaks down. 


This simple, positive method of extin- 


WHAT MULSIFYRE SPRAY 
LOOKS LIKE... 


FIRE OUT, WITHIN S SECONDS! 


guishing oil fires was developed and 
patented by Grinnell .. . and is incorporated 
in Mulsifyre Systems by means of a special 
discharge nozzle, the Grinnell Projector. 
Since its introduction, “Mulsifyre” has been 
accepted internationally by utilities and 
. and by the U. S. Navy for 


bilge-protection of oil-burning ships. 


industries . 


Write for detailed information on 
“Mulsifyre” Systems and their applications. 
Grinnell Company, Inc., Executive Offices. 
Providence, Rhode Island. Branch office: 
in principal cities of U. S. and Canada 


GRINNELL 


AUTOMATIC SPRINKLER FIRE PROTECTION 





This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 





Public Utilities Fortnightly 


| + 4 


WARMS of American-built bombers 

smash deep into enemy territory, night 

after night . . . while the miracle of U. S. 

production, rapidly transforming America 

into the world’s mightiest air power, ap- 

| proaches this year’s new goal of 10-thou- 
sand planes per month! 


Behind our vast and growing strength in 
the air underlying our matchless 
achievements on the assembly line at home 

. . is America’s mastery of power, basic 
tool of all modern industry. 


In plane-plants . . . in factories of every 


March 18, 1943 





type from coast to coast ... wherever the 
job calls for round-the-clock production 

. Todd Combustion Equipment is con- 
tributing uninterrupted power . . . assuring 
efficient and trouble-free firing of liquid 
and gaseous fuels. Over 50-thousand Todd 
units are now in action throughout 
America. 


With technical service staffs stationed in 
key cities ... with parts and replacements 
instantly available . . « Todd Combustion 
Equipment is helping "American industry 
to keep pace with the needs of our fight- 
ing forces overseas. 


TODD COMBUSTION EQUIPMENT, INC. 


(Division of Todd Shipyards Corporation) 
601 West 26th Street, New York City 


\ 


WwW YORK 


MOBILE NEW ORLEANS 


GALVESTON 


SEATTLE BUENOS AIRES 


For Victory ... Buy U. 8. War Bonds and Stamps 





LONDON 
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A MANPOWER 








® MM lecus help you. Our trained men and special equipment 
combine to help you meet today’s increased démand for 
power. Whether yours is a problem of erection or main- 
tenance . . . regardless of distance or terrain . . . you'll find 


Hoosier service efficient and economical. 


SIER 


RECTION and MAINTENANCE OF TRANSMISSION LINES 
FERING CO. ; e 
Me = NEW YoRK 46 S. FIFTH ST., COLUMBUS, OHIO cHicaco 
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Ric-wiL 
INSULATED PIPE UNIT 


MANPOWER 


Ric-wil Insulated Pipe Units 

are factory prefabricated (ex- 
cept at the joints). The installation 
is speedily accomplished, skilled 
mechanics and man hours required 
are reduced to an absolute mini- 
mum. Despite man-hours saved, 
the result is a permanent, low 
maintenance system—the best 
you can install. 


Public Utilities Fortnightly 


LICK THESE 
3 WARTIME SHORTAGES 


WITH 


Ric-wik 


INSULATED PIPE UNITS 


Ric-wil Insulated Pipe Units are an essential product and 
are definitely aiding America’s war effort. They are reliev- 
ing Three wartime shortages — manpower —transportation 
—critical materials and currently speeding to completion 
many urgently needed products. 


When planning distribution systems for steam, hot water, 
oil, hot or refrigerated process liquids, consider, in ad- 
dition to the features of fast installation, economical oper- _ 
ation and low maintenance, these timely advantages — 


TRANSPORTATION 
FACILITIES 


Be oo oi ore game 


Ric-wil Insulated Pipe Units 

are designed to occupy abso- 
lute minimum space. They are 
shipped in gondola cars of which 
there is no shortage. Their uniform 
shape and lighter weight permit 
compact loading and require only 
smallest amount of critical trans- 
portation equipment. 


CRITICAL 
MATERIALS 


iEy/ 


Sound engineering holds crit?- 

cal materials in Ric-wil Insu- 
lated Pipe Units to an absolute 
minimum — only 15% to 20% of 
total weight—used only where suk- 
stitute materials cannot give the 
necessary mechanical strength re- 
quired for a distribution system con- 
necting your vital operating units. 
3 


When Maheshifis Won't Do - Ric-wih 
If you desire a copy of the Ric-wil Engineering 
Data Book, simply write on your letterhead. 


RIC-WIL 


CONDUIT SYSTEMS FOR UNDERGROUND STEAM 
THE Ric-wiL COMPANY .- CLEVELAND, OHIO 


AGENTS IN PRINCIPAL CITIES 
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HELPING TO MEET 





TRANSFORMER CAPACITY can be boosted 
safely 25 per cent or more above the rated 
level, by adding a new forced-oil, forced-air 
cooling system developed by G-E engineers. 
Very little critical material is required for 
this system. As installed by one electric- 
service company, the additional rating was 
obtained for less than $1.00 per kva. 





ELECTROLYTIC TINPLATING, 2 process which can 
save 60 per cent of tin as compared with 
conventional “thot dip’’ methods, is being 
rapidly expanded to stretch America’s 
supply. Contributing greatly to the effi- 
ciency of the process are G.E.’s new, heavy- 
duty, copper-oxide rectifier units (above), 

















and new amplidyne regulators which pro- 
portion tinplating current to strip speed. 






Llecucal Ideas sn Cllian,f 


AMERICA’S WARTIME NEEDS 





























RADIOGRAPHS OF STEEL CASTINGS and other 
heavy metal sections exceeding 8 inches 
in thickness will become possible with the 
completion of G.E.’s new 100,000,000-volt 
unit for generating X-rays and high-speed 
electrons. Eight inches of steel is the limit 
of present million-volt, industrial X-ray 
units. With this new “induction electron 
accelerator,’’ the practicality of radio- 
graphic inspection of even heavier sections 
can be investigated. 


YOUR ENGINEERS serving industry and other 
users of electric energy have an important 
war job to do in helping to make the most 
of our power resources. Electrical ideas such 
as these, though sometimes minor in 
themselves, can add up BIG when widely 
applied—frequently saving energy, 
power, and critical materials. General Elec- 
tric is ready to assist in the cause of conserva- 
tion by supplying further information or 
application aid wherever better electrical 
utilization can help to win the war. 


man 


The Army-Navy “E’’, for Excellence 
in the manufacture of war equip: 
ment, tow flies over six G-E plants 
employing 100,000 men and women. 





GENERAL (3) ELECTRIC 
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100% WAR PRODUCTION AT 


CRESCENT 


Os Helping ta Preserue the Light of Safety 


inches 
th the iy 
10-volt 
-speed 
- limit 
X-ray 
>ctron 
radio- 
Stions 


other 
Ortant 

most 

such 

rin 

idely 

man 

Elec- 

aie Into practically every type of war equipment—airplanes, tanks, 
er ships, trucks—goes insulated wire and cable. In many cases a part of 
tical By this most necessary product was made at the CRESCENT Plant. 





CRESCENT INSULATED WIRE & CABLE CO. 


TRENTON, WN. J. 











— 
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Attilities Almanack 


Due to war-time travel restrictions, conventions listed are subject to cancellation. 
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h . . P 
T { Pacific Coast Shippers Advisory Board starts session, San Francisco, Cal., 1943. 














F q Electrochemical Society will hold spring meeting, Pittsburgh, Pa., Apr. 7-10, 1943. 





{ Midwest Power Conference will be held, Chicago, Ill., Apr. 9, 10, 1943. 





{ Nebraska Telephone Association will hold session, Lincoln, Neb., Apr. 13, 14, 1943. 





{I Vexas Telephone Association starts meeting, Dallas, Tex., 1943. 








{ Greater New York Safety Council starts convention, New York, N. Y., 1943. 





q Pacific Northwest Shippers Advisory Board begins meeting, Portland, Or., 1943. 








9 American Water Works Asso., New York Sec., starts meeting, a use, N. 
q Southeastern Electric Exchange starts meeting, Atlanta, Ga., 











q Iowa Independent Telephone Association will convene, Des Moines, Iowa, Apr. 15, 
16, 1943. 





{ Missouri Association of Public Utilities will hold annual business meeting, Excelsior 
Springs, Mo., Apr. 16, 17, 1943. 








{ National Electrical Manufacturers Association will hold spring meeting, Chicago, Iil., 
Apr. 20-23, 1943. 





q United States Independent Telephone Association will hold executives’ spring confer- 
ence, Chicago, Ill., Apr. 22, 23, 1943. 





{North Central Electrical Industries will hold conference, Minneapolis, Minn., Apr. 
26, 27, 1943. 











{ American Water Works Association, Pacific Northwest Section, will convene, Belling- 
ham, Wash., May 7, 8, 1943. 
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From Elsie Hafner, N. Y. 


The Power Plant 
By Gurdon Howe 
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Can the, Public Utilities 


Police the Peace? 


The proposed employment of a truly international system of 

public utility enterprise controlled by Anglo-American interests 

might not only be an effective device for assuring peace on the 

European continent, but might also provide an opportunity for 

increasing the living standards and welfare for the millions 
who live there. 


By FRANCIS X. WELCH 


' J HEN the war is over the United 
Nations are going to be com- 
pelled to set up some arrange- 

ment for policing the peace of conti- 

nental Europe. That much seems to be 
agreed upon by everyone. There is dif- 
ference of opinion as to whether we 
should go back to the League of Na- 
tions, or prewar boundaries, or wheth- 
er there should be a “long armistice” or 
temote-control planning or interfer- 
ence with the postwar internal Euro- 
pean political pattern. 

But whatever is determined upon, 
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we do know that it is going to take 
some kind of a police force—a substan- 
tial police force—to subdue the frac- 
tious elements of the unhappy conti- 
nent. Century-old traditional hatreds 
based on racial, ideological, and reli- 
gious differences have been augmented 
by new and blazing hatreds born of 
the bitter war experience. They will 
not die down overnight. The ringing 
of the armistice bells will not usher in 
an era of good feeling whereby the 
Slav and the Teuton, the Gaul and the 
Latin, the Moslem and the Levantine, 
MAR. 18, 1943 
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the Celt and the Scandinavian will fall 
in each other’s arms and voluntarily 
plan to abide by peace terms necessa- 
rily dictated by forces outside of the 
continent. 


See, therefore, a police force is 
necessary to keep the war-crazed, 
the vengeance-thirsty, the political op- 
portunist, and ideological fanatic in 
line, the questions naturally arise: 
How much police force? In what form? 
For how long? Where? The last two 
questions are admittedly difficult to an- 
swer until the actual mechanics of the 
future peace program emerge from the 
conference table. But it is not too early 
to think over how much police force 
and in what form. 

Obviously, some type of occupation- 
al army will have to be maintained by 
the allies on European soil. But there 
are historical disadvantages in main- 
taining a large army of occupation. 
First of all, it is expensive business. 
The men have to be supplied and fed 
in a land ravaged by war of both food 
and facilities for supplying it such as 
transportation, communications, and 
so forth. To the extent that the finan- 
cial burden for such is placed upon the 
conquered peoples, they will suffer and 
grumble and make harder the task of 
converting them to active codperation 
with the new plans for permanent 
peace. To the extent that the allied 
countries bear such a burden on both 
their own taxes and man power, they 
also will grumble and grow more un- 
willing to contribute to the necessary 
policing of the peace. 

Furthermore, we might as well real- 
ize the hard fact that police force oc- 
cupation may be necessary not only in 
the countries of our declared Axis en- 
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emies, but also in friendly but troubled 
conquered areas which have harbored 
and will continue to nourish local fac. 
tional hatreds and disputes. 

It is not, perhaps, tactful to stress 
such a condition at this time. But re. 
alistic political students foresee the pos- 
sibility of a clash of Communistic. 
Capitalistic elements all over Europe 
following the defeat of the Axis, un- 
less the United Nations agree on some 
program for preventing a recurrence of 
the bloody Bela Kun episode which fol- 
lowed the World War I. We are al- 
ready witnessing warnings along this 
line in the factional outbreaks among 
the Yugo-Slav guerillas and among the 
French politicians concerning North 
Africa. 


omen to say, the fighting men 
of occupational armies do not 
take kindly to the job. A few young, 
adventurous spirits might welcome the 
new experience in foreign lands. But 
the veterans of our American occupa- 
tional armies of 1919 will readily testi- 
fy that most of the men were anxious 
to get back home after exhausting war 
experience. There was little enjoyment 
in duty among unfriendly conquered 
civilian populations who regarded them 
as intruders. 

Admitting, therefore, that some kind 
of a national occupational army will 
be necessary, how can its cost and size 
be kept down without endangering the 
very objective of such occupation—the 
policing of the peace? For our answer 
we can turn to the experience of the 
present war. How were these Euro- 
pean countries conquered in the first 
place? The answer is almost always 
the same: by the seizure, destruction, 
or control of their public utilities. 
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CAN THE PUBLIC UTILITIES POLICE THE PEACE? 


When the legions of Hitler invaded 
Norway, when the first Nazi ground 
troops began their invasion of civilian 
centers of population in Holland, Bel- 
gium, and France, it was always to the 
public utility plants and facilities that 
the paratroopers, the sappers, and the 
panzers first hastened. The radio sta- 
tions, the electric power plants, the gas 
holders, and all other forms of com- 
munications or transport facilities 
were the first targets of hostile actual 
occupation—after the bombers had 
done their dirty work of “softening 
the terrain.” 

The German generals knew that the 
hand that controls the switchboard has 
a more powerful influence over the 
lives and destinies of a modern metrop- 
olis than a regiment of fingers on ma- 
chine gun triggers. Cut off a city such 
as New York from its lifestream of 
utility services—power, water, and gas 
—and in a single hour it will be para- 
lyzed. Its great skyscrapers will turn 
into lifeless mausoleums. Prolong this 
condition for a mere hundred hours 
and the city becomes a suffering cess- 
pool of death and putrescence. Held 
incommunicado from the outside world 
by broken telephone and telegraph lines, 
silenced radio transmissions, immobil- 
ized trains, ferries, etc., such a city 
would fall like a ripe plum into the 


hands of a relatively small invading 
army. 

The Reichwehr knew all this. In- 
deed Nikolay Lenin, a quarter of a cen- 
tury ago, said that a handful of work- 
ers, organized for the “revolution,” in 
such key positions within a besieged 
city, meant more than columns of 
armed troops attacking from the out- 
side. In short, Lenin recognized that 
control of public utility service is like 
a “hand on the throat”’ of modern so- 
ciety. That society can be enslaved or 
subdued without firing a shot or spill- 
ing a single drop of blood. 


H® then is our answer. Central 
Europe’s utility services and all 
of its facilities—gas, water, electric 
power, communications, and transpor- 
tation—should be taken out of the 
hands of political governments or com- 
mercial organizations responsible to 
such political governments. They 
should be placed under the control of 
an international board answerable to 
whatever international tribunal, such 
as League of Nations, might be set up 
to enforce the peace. 

Key positions should be occupied by 
English, American, and other nationals 
of unquestioned loyalty to the United 
Nations. That goes for engineers, 
plant superintendents, executives, and 


e 


first Nazi ground troops began their invasion of civilian 


( ies’nc the legions of Hitler invaded Norway, when the 


centers of population in Holland, Belgium, and France, it 
was always to the public utility plants and facilities that the 
paratroopers, the sappers, and the panzers first hastened. The 
radio stations, the electric power plants, the gas holders and 
all other forms of communications or transport facilities were 
the first targets of hostile actual occupation...” 
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custodians of supply and construction, 
repair and maintenance. 

Implementing this truly internation- 
al set-up for public utility services of 
Europe, there should be established 
grid systems of electric power pools, 
similar to those now operating so suc- 
cessfully in southern California, Ten- 
nessee valley, and Great Britain. Stra- 
tegic switching and transmission cen- 
ters should be established and protected 
by occupational forces in such a way 
that upon a given signal the electric 
power services for the entire area could 
be cut off or tf necessary destroyed. 
Any revolt, under such circumstances, 
could be squelched at the first outbreak. 
A nation or region trying to fight, or 
produce weapons to fight, without elec- 
tric power, in this day and age, is like 
a man trying to race with his feet in 
a sack. 

The same thing goes for other forms 
of utility services, especially communi- 
cations and transportation. There is 
no question about the engineering feas- 
ibility of the realignment of continen- 
tal utility facilities along such channels 
of international control. It can be done. 
But the question immediately arises 
whether it would be economically feas- 
ible. Would it entail more expense? 
Would it be an added burden in terms 
of rates for service? Or in terms of 
adequacy of the service itself? 


te appreciate the fact that such in- 
ternational control would be a pos- 
itive improvement in the economics of 
European utility operation, aside from 
political considerations, it is necessary 
to review briefly the background of the 
establishment of European utility facil- 
ities, 

In contrast with the experience in 
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the United States, where modern pub- 
lic utility service was practically born, 
and where most of its accepted techno- 
logical improvements were developed, 
Europe’s utility services, from their 
earliest years, have trended toward 
public ownership. Public ownership— 
in Europe—could take no other form 
than strongly nationalized control. The | 
soulless corporation cannot (as the re- J 
formers have so often told us) be a § 
truly national citizen of any state. But 
by the same token, public ownership, J 
whether municipal or federalized, can- | 
not escape the inexorable domination | 
of a strongly nationalistic spirit. 

The French railway system was in- | 
evitably French from the top execu- [ 
tive to the humblest switchman. The | 
same for the German railway system, 
which incidentally was made part of 
the program for paying off reparations | 
to the Allies by the Young Plan after 


the last World War. The same for the § 


Italian railway system. Compare this 
with such international private utility 
organizations as the International Tele- 
phone & Telegraph Company which | 
operated efficiently and indiscriminate- 
ly in prewar Spain, Rumania, and 
Greece, as well as a dozen other places 
throughout the globe. 

There follows a rough tabular list 
of public utility ownership in prewar 
Central Europe. (See opposite page.) 


O™= interesting fact emerges from 
a consideration of these tables; 
that is, public ownership and operation 
of utility facilities in prewar Central 
Europe was much more dominant in 
the Axis countries than in those na- 
tions which were overrun or rallied to 
the side of the United Nations. This 
was no mere accident. It was simply 
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OWNERSHIP OF GAS UTILITY PLANTS 
IN PREWAR CENTRAL EUROPE 


Number of Private Public Mixed | 

Country Plants Ownership Ownership Ownership 
Czechoslovakia 85 33 52 — 
600* 100* — 
86 755 58 
146 40 - 
— almost _ 

completely 


* Approximately 
tIn 1930 


OWNERSHIP OF ELECTRIC UTILITY PLANTS 
IN PREWAR CENTRAL EUROPE 


Number of Private Public Mixed 
Country Plants Ownership Ownership Ownership 
Czechoslovakia 196 24 
completely a= 
Germany * 181 340 93 
Italy 659 41 — 
Switzerland f 67 85 40 


*In 1929 
tIn 1930 


EXTENT OF STATE OPERATION OF 
RAILROADS IN PREWAR CENTRAL EUROPE 


Country Percentage 
Czechoslovakia 


EXTENT OF STATE OPERATION OF 
TELEPHONES IN PREWAR CENTRAL EUROPE 


Country Percentage 
Czechoslovakia 88.89 
100 
100 
none 


100 
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a reflection of the intense nationalistic 
—one might almost say chauvinistic 
—emotion which inspired the Axis 
peoples toward their conceptions of 
world conquest, racial superiority, and 
the legend of the Herrenvolk. 

In prewar European democracies, 
this mischief-making nationalistic spir- 
it was not so strong. Peoples of those 
countries were content to have their 
strategic services taken over by com- 
mercial corporations, entirely on the 
basis of good service and fair rates 
and without worrying about political 
implications. 

What was the result of this strong- 
ly nationalistic development of utilities 
in Europe? Utility services which 
were, in large part, the fruits of Amer- 
ican inventive geniuses such as Edison, 
Bell, Stanley, and Westinghouse were 
turned into political servants. It was 
strictly a third-rate utility performance 
at high cost. It was accessible only to 
the rich and the upper bracket bour- 
geoisie. It resulted in a crazy-quilt pat- 
tern of isolated and inefficient utility 
establishments which ‘“‘Balkanized” the 
nations of Europe. This helped, more 
than the old tariff barriers, to divide 
and segregate these Europeans from a 
better understanding of each other. For 
example, in prewar Europe a visitor 
in Paris could not telephone a Medi- 
terranean city, only 400 miles away, 
without having his message carried 
over the lines of six different national 
systems, subject to six different tax 
levies, and like as not, subject to the 
surreptitious interruption of six dif- 
ferent secret police. 


Eien traveler from Berlin to 
Moscow had to stop at the old 
Latvian border and change trains be- 
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cause of a different size track. In the 
city of Budapest the same radio re- 
ceiving set or electric vacuum cleaner 
or refrigerator, if it had been used on 
the Buda side of the Danube, could not 
be used on the other side because of 
differences in voltage and cycles. And | 
so were the unhappy peoples of prewar 
Europe systematically defrauded of | 
the full advantages of utility services } 
by their former political controls, 

Such a system would not be toler- 
ated in America. First of all, we know 
better. The poor European through his 
ignorance expected nothing better. 
Again, America is not divided up into } 
small countries about the size of In- | 
diana, each with its own Army and | 
Navy. We have only to consider the 
universality of American electrical ap- | 
pliances, the ease with which we place 
a long-distance telephone call from | 
New York to San Francisco, to realize 
the true benefits, economically, based | 
on continental wide standards. . 

Government telephone service in | 
prewar France became an international 
joke among American tourists. How | 
different it would have been if there 
were such a thing as a “Bell Telephone 
system of Europe.” It is apparent that 
public ownership of utilities as it has 
developed in its birthplace—the Euro- 
pean continent—must be destroyed as 
an enemy of peace. 

An easy way to do this is to use the 
private corporation which knows no 
boundaries, nor politics, nor race, color, 
creed, or previous condition of servi- 
tude. International development of the 
electric power industry in Europe 
would integrate the resources of that 
continent in such a way as to lower 
the cost of power and to make it avail- 
able to the lowest classes who never 
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hoped to enjoy such service under the 
old set-up. 

Imagine an interconnected system 
that would fuse the hydroelectric pro- 
duction of the Alps and Pyrenees to 
the South, with the coal-fired genera- 
tion possibilities of the Loire and Ruhr 
valleys. Imagine broad, free highways 
of standard gauge railroad tracks and 
standardized railroad equipment. It 
would bring true the late Kaiser Wil- 
helm’s dream of a de luxe express train 
from Berlin to Bagdad—but not under 
German control. 


ape that others are thinking 
along this line is contained in the 
press report of an interview given by 
Dr. Arthur E. Morgan, former chair- 
man of the Tennessee Valley Author- 
ity, in Pittsburgh, Pennsylvania, on 
January 30, 1943. Dr. Morgan, presi- 
dent emeritus of Antioch college, 
stated that a prewar tour of the Bal- 
kans, plus his five years’ experience 
with the TVA, convinced him that a 
series of dams on the Danube, which 
runs from Switzerland through Aus- 
tria, Hungary, Yugoslavia, and Ru- 
mania, would serve a fourfold purpose : 
(1) provide employment, (2) supply 
electric power, (3) reconstruct those 
nations, (4) bring their people closer 
together, 


Dr. Morgan proposed that the 
United States appropriate a billion dol- 
lars to build such dams. He also pro- 
posed that the project be administered 
by an “international board” which 
would permit as many different na- 
tionalities as possible to work together 
on each job. 

“Tf an engineer were a Serbian and 
his rodman a Rumanian, they’d soon 
learn that one wasn’t poison to the 
other as they worked toward the same 
goal,” Dr. Morgan said. 

This writer agrees 100 per cent 
with Dr. Morgan on the advisa- 
bility of obliterating the lines of na- 
tionalistic political utility control which 
heretofore has helped to balkanize the 
minorities of Europe. He differs only 
as to the device for the accomplish- 
ment of such a plan. Presumably 
through an “international board” Dr. 
Morgan would have some sort of of- 
ficial body upon which there would be 
formal representation by various gov- 
ernments and similar political super- 
vision. 

This is likely to prove a cumbersome 
method of administering what is es- 
sentially a business enterprise. It might 
also prove embarrassing to the na- 
tionalities, if, as, and when, the board 
would get into international difficul- 
ties, which are to be expected in the 


e 


Iliad of private enterprise—the historical balancing point— 


q “.. the postwar reconstruction period may indeed mark the 


the fateful fork in the road. If our course is to the left, pri- 
vate enterprise may well be buried under the increasing power 
and weight of state socialism. If our course ts to the right, 
the American way of life may not only be vindicated but tts 
blessings may be spread to places which have known them 
not, but which need them even more than we do ourselves.” 


339 


MAR. 18, 1943 





PUBLIC UTILITIES FORTNIGHTLY 


life of any commercial enterprise. Why 
not take our cue from Great Britain 
which, since the days of Clive of India, 
has never hesitated to make use of the 
handy and convenient unofficial private 
corporation to carry out her usually 
successful imperialistic enterprises ? In- 
deed, in India today and in other parts 
of the British Empire, the Bank of 
England has demonstrated a remark- 
able faculty for pulling corporations 
out of the hat whenever convenient and 
putting them back in the box when their 
function has been fulfilled. We could 
learn a great deal in this respect from 
the Old Lady of Threadneedle Street. 


bln pt the proposed inter- 
national control of European util- 
ities might well be made a vehicle for 
exporting American talent, products, 
capital, and prestige. Standardizing the 


gas and electric systems of Europe on 
a scale comparable with America would 
open a vast new market for the many 
appliances which we normally manu- 
facture in the United States but which, 
for obvious reasons, could not hereto- 
fore be widely sold in Europe. 

Many of our great public utility hold- 
ing companies, which are being broken 
up by the Securities and Exchange 
Commission under the provisions of 
the Holding Company Act, are begin- 
ning to find themselves ‘money poor.” 
They have vast sums entrusted to them 
for investment at a profit, and no place 
in this country where it can be so in- 
vested. Conceding that there would be 
legal difficulties under the Holding 
Company Act, an internationally ap- 
proved plan for rehabilitating the util- 
ity system of Europe would provide 
a heaven-sent opportunity for the in- 
vestment of American capital abroad, 
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assuming that suitable guaranties could 
be arranged. 

And if this were done, it would nec- 
essarily follow that the exportation of 
American capital would carry with it 
American genius in the form of engi- 
neers, executives, technicians, etc. As 
the cynical Mr. Dooley once observed: 


“Oi dunno whether th’ Constitooshun’ 


follows th’ flag; but Oim pretty shure 
that th’ Yankee will follow th’ Amer- 
ican dollar to th’ end of th’ earth!” 
Finally, the requirements of post 
bellum reconstruction in Europe pre- 
sent a golden opportunity for private 
enterprises not only in America but 
all over the world, to stage a comeback 
—to go on the offensive. Napoleon 
Bonaparte, and more recently Knute 
Rockne, demonstrated the virtue of 
the trite maxim that the best de- 


fense is an offense. Private enterprise | 


in America, which has brought forth 
the greatest civilization in world his- 
tory, furnishing the highest standard 
of living for the greatest number of 
people, has been under continuous at- 
tack by socialistic propaganda having 
its principal source in Europe for the 
last quarter century. Here, then, is a 
chance for private enterprise to go into 
the spawning place of these revolution- 
ary doctrines and show them up. It 
can show them up simply by doing a 
better job of public utility service un- 
der the traditional American system, 
than prewar Europeans have done un- 
der the old system of state ownership. 


N fact, unless this opportunity is 
seized by capital enterprise and 
those who believe in it, the post bellum 
period may well also provide an op- 
portunity for devastating advances by 
the followers of state socialism. Today, 


340 





wher 
stral 
there 
profi 
aroul 
citie: 
wor! 
of t 
the 
Uto 
tion 
hav 
\ 
con 
the 
hist 


CAN THE PUBLIC UTILITIES POLICE THE PEACE? 


fork in the road. If our course is to the 





could @ when American business enterprise is 
straining every effort to win the war, left, private enterprise may well be 

1 nec. J there are many who would destroy the buried under the increasing power and 
ion of ™ profit system working in the walls weight of state socialism. If our course 
ith it around Washington and other capital is to the right, the American way of 
engi- [ cities of the United Nations. They are life may not only be vindicated but its 
c. As @ working not so much for the winning _ blessings may be spread to places which 
rved: MM of the war as for the domination of have known them not, but which need 
shun’ MM the peace. They are planning great them even more than we do ourselves. 
shure  Utopias in which the American tradi- In other words, why not take the view 
mer- J tional system of free enterprise will that the humblest European has just 
i‘ have small if any substantial place. as much right as we have to the bene- 
post Viewed in this light the postwar re- fits of American standards of public 
pre- M construction period may indeed mark _ service—gas, electricity, telephone, and 
ivate MM the Iliad of private enterprise—the the rest of it. Why not give it to them 
but @ historical balancing point—the fateful —in the American way. 
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the Need for Coordinated Planning 

si 74 UR vital need is one of codrdinated planning, not neces- 
nto O sarily by a superman with a fancy title or an alpha- 
on- betical incumbrance, but by a few heads together discussing the 
situation both from the production and the military sides, and 
with fewer public announcements as to how great we are going 
to be in the field and in the shop. 

“When the heads are close together, let the German ratio be 
considered and let it be realized that no German division ts 
compelled to move further by land than we can move in our own 
land from coast to coast, and that Germany can supply her 
troops mostly overland. Let it be considered further that Japan 
has only to operate in her own backyard, whereas we have not 
only an unprecedented production job but a transportation job 
never before attempted in the history of the world.” 

—ALFRED C. FULLER, 
President, Manufacturers Association of 
Connecticut. 








The Relation of Capital to 
Utility Rate of Return 


A typical utility structure is comprised of debt capital (in the form 
of bonds, notes, etc.), preferred stock, and common stock. Each invest- 
ment has a different function and places a different demand on the 
requirement of a sufficient rate of return to assure continued capital 
for devotion to public service. This article attempts to formalize the 
computation of these various requirements in determining the rate 


of 


return. 


By MALCOLM G. DAVIS 


HE rate of return necessary to 
maintain financial stability and 
to provide for the continued 
growth of a public utility operation is 
measured by the over-all requirements 
of the several classes of capital involved 
in the particular enterprise. This does 
not mean, however, that the over-all 
return, or net income to be allowed a 
given operation by application of the 
over-all rate of return to rate base 
value, must provide for the earnings 
requirements of an overcapitalized fi- 
nancial structure. To do so would offer 
a strong incentive to overcapitalization 
with the result of partial or total nulli- 
fication of the effectiveness of regula- 
tion. 

Two bases are available to the 
analyst for the determination of the 
rate of return to be allowed upon any 
particular operation and capital struc- 
ture. Both methods have their specific 
applications as well as their limitations, 
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and the choice of the method to be 
adopted must be taken after considera- 
tion of the pertinent factors involved 
in the determination of rate base, etc. 
The statistical techniques used in es- 
tablishing either of the two sets of 
values are essentially the same. 

One of the two general methods 
available for establishing the magni- 
tude of the fair rate of return allow- 
ance for a specific operation is to base | 
the determination upon current mar- 
ket conditions, adjusted to circum- 
stances substantially similar to those 
existing in the instance of the system 
under consideration. In effect, this en- 
tails the development of current cost 
of money rates for new capital in each 
of the several capital categories. Be- 
cause of probable differences in the 
types and proportions of the various 
classes of securities in the actual capi- 
tal structure and those required under 
current market conditions, this proce- 
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dure generally results in establishing a 
hypothetical capital structure which 
may differ materially from that actual- 
ly existing. This method is similar, in 
some respects, to the reproduction cost 
new method of establishing rate base 
value, although- it is more strictly 
analogous to the generally discredited 
substitute plant method. Solely from 
the standpoint of maintaining con- 
sistency in the treatment of economic 
factors it is obvious that the current 
market or reproduction new method of 
establishing rate of return require- 
ments is susceptible of application only 
to rate base values established at cur- 
rent price levels. 



















t Sn second method of determining 
the magnitude of the fair rate of 
return involves full recognition of 
basic requirements resulting from past 
commitments, at least in respect to that 
portion of the capital structure com- 
prised of fixed income securities. A 
corporation’s capital structure, at any 
particular time, is the end result of cer- 
tain past actions which, in general, may 
be presupposed to have been taken after 
the exercise of reasonable managerial 
judgment and, generally, after explicit 
approval by a regulatory body. Cer- 
tainly where the rate base is to be es- 
tablished on the basis of historical cost 
it is only equitable to use the same his- 
torical criterion in arriving at a deter- 
mination of the necessary fair return. 
In the further discussion of rate-of- 
return reference will be restricted sole- 
ly to what may be termed the historical 
rate-of-return basis, although the same 
statistical methods may be followed in 
determining the current market, or re- 
production rate of return. 

Previous reference has been made to 
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the fact that the total earnings neces- 
sary to maintain an existing capital 
structure may not be the same as the 
earnings allowance resulting from the 
application of the established reason- 
able rate-of-return ratio to the rate 
base, or value upon which a return may 
properly be earned. 


N determining the historical cost 
rate, recognition must be given to 
the actual net rates paid by the cor- 
poration for the various classes of fixed 
income capital, i.e., bonds, debentures, 
preferred stock, etc. On the other hand, 
equity capital was placed in the enter- 
prise in anticipation of future earnings 
and the proper gauge of the necessary 
return for this class of capital is meas- 
ured by the current market evaluation 
of earnings obtained under substantial- 
ly similar situations. It is necessary to 
assure equity capital of a return com- 
mensurate with current market condi- 
tions in order to provide the requisite 
incentive for the investment of new 
capital in the enterprise; this consid- 
eration is particularly important in an 
expanding business such as that repre- 

sented by the public utility industry. 
The over-all rate-of-return ratio es- 
tablished on the historical basis is the 
sum of the average net rates required 
by each class of capital, weighted in 
proportion to the percentage that each 
bears to the total net capitalization of 
the enterprise. The resulting rate-of- 
return ratio, applied to the historical 
rate base, establishes net earnings avail- 
able for return on total capital. Where 
overcapitalization exists, earnings de- 
termined in this manner may be de- 
ficient in meeting the theoretical re- 
quirements of the capital structure. In 
such instances actual earnings on equity 
MAR. 18, 1943 
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capital would be subnormal and, in 
aggravated instances, the earnings 
available for preferred stock might be 
deficient. Where such conditions exist 
the penalty of overcapitalization falls 
first and in greatest degree upon equity 
capital. 


HE elements to be considered in 

the determination of the cost-of- 
money rates for the several classes of 
fixed or semifixed income capital in- 
volve more than a determination of the 
gross coupon, or specified dividend 
rates of the respective securities. 

As these factors relate to debt capi- 
tal, full consideration must be given to 
the existing balance of unamortized 
discounts allowed, premiums received, 
call premiums paid and expenses paid 
for refunded, refunding, and new bond 
issues in establishing net capital funds 
obtained by the corporation from debt 
capital ; similarly, the total annual cost 
of debt capital involves both interest 
and charges for the amortization of 
debt expense, etc. The over-all cost rate 
of debt capital is then expressed as the 
ratio between the net total of funds re- 
ceived by the corporation, from capi- 
tal of this type, and the annual cost of 
debt service. 

Obviously, annual expenditures for 
retirement, or amortization of debt 
capital, where made either as a matter 
of policy or in accordance with the re- 
quirements of a mortgage indenture, 


are not to be considered as part of the 
annual cost of debt service, as defined 
for the purpose of this discussion. 

An analogous procedure must be 
followed in the determination of the 
over-all cost-of-money rate for pre- 
ferred stock capital. Here, again, con- 
sideration must be given to the un- 
amortized residual of expenses, dis- 
counts, or credits involved in both pres- 
ent issues and those that may have pre- 
ceded the ones currently contained in 
the capital structure. 


— elements control the cost- 
of-money rate for common stock, 
or equity capital. Basically the return 
rate is a function of (a) the type of 
business; (b) the factors affecting the 
particular operation, such as location, 
economic status of market area, char- 
acter of management, size, etc.; and 
(c) the proportion of earnings avail- 
able to equity capital in relation to total 
earnings. The latter, which may be 
termed the leverage factor of equity 
capital, may be measured directly by 
the percentage of total earnings avail- 
able to equity capital, or indirectly by 
the percentage that equity capital bears 
to total capital in the enterprise. 
Where rate of return is to be deter- 
mined, which in turn will establish 
total earnings and, concomitantly, the 
proportion of such earnings available 
to equity capital, it is necessary to use 
the relatively fixed ratio of percentage 


e 


mensurate with current market conditions in order to pro- 


q “It is necessary to assure equity capital of a return com- 


vide the requisite incentive for the investment of new capital 
in the enterprise; this consideration is particularly important 
in an expanding business such as that represented by the 


public utility industry.” 
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of equity to total capital as the gauge 
of leverage factor. In the event that 
percentage of earnings should be used 
as the leverage factor gauge, and an ad- 
justment of over-all earnings resulted 
from the rate-of-return determination, 
it would immediately change the basic 
leverage factor ratio with a correspond- 
ing change in the theoretical money 
cost rate for equity capital. The result 
would be a series of calculations which 
would approach an ultimate limiting 
value. Such a series of calculations is 
avoided by measuring leverage factor 
by the relatively stable ratio of capital- 
ization percentage. 


HE only true gauge of the return 
requirements of equity capital is 
that established by the investing public 
through the medium of stock sales and 
purchases. While the number of public 


utility operating company common 
stocks in the hands of the public is 
relatively limited, there have been a 
sufficient number during recent years 
to make possible a fairly comprehensive 
analysis of the rate-of-return require- 
ments of this class of capital. In order 
to provide a basis for the determination 
of the characteristics of equity capital 
return requirements there can be de- 
veloped a comprehensive analysis of a 
comparatively broad group of selected 
public utility operating company com- 
mon stocks. 

The rate of return to be allowed on 
the equity portion of the total capital- 
ization of a particular operation should 
be a function of the current level of the 
market evaluation of utility equities, 
adjusted to bases of size and leverage 
factor comparable with the particular 
situation under review. 

As an illustration of the market 
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evaluation of rate-of-return require. 
ments of public utility operating com- 
pany equities, several graphical analyses 
of pertinent relationships have been 
made by the writer based upon a de- 
tailed study of a number of utility com- 
mon stocks. The study covers the years 
1938 to 1940, inclusive, and is re- 
stricted to operating utility companies 
whose major source of revenue is elec- 
tric service. The operating companies 
canvassed had reported book fixed 
capital ranging from less than $5,000,- 
000 to more than $1,000,000,000, and 
annual operating revenues ranging 
from approximately $1,800,000 to | 
more than $250,000,000. While there 
were additional operating properties 
whose common stocks have been pub- 
licly held during recent years, several 
of these companies were excluded from 
the study because the record of statis- 
tical data did not span the full 4- 
year period studied, or because wide 
variations from a reasonable norm in- 
dicated the existence of special cir- 
cumstances requiring their elimination 
from any group analysis. 


HE first problem to be considered 

in a study of this type is the basis 
upon which the relationships are to be 
determined. Extensive study of the 
problem indicated that the most effec- 
tive gauge of the evaluation placed 
upon a particular stock by the market 
or investing public is obtained from an 
average of the twelve monthly high and 
low prices. This procedure was the one 
adopted in the analysis and may be as- 
sumed to give reasonable weighting to 
the effect of all factors which con- 
tributed, over the period of a calendar 
year, to the determination of the mar- 
ket value of any particular equity. 
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Return for Equity Capital 


$ il Bs only true gauge of the return requirements of equity capital is 

that established by the investing public through the medium of 

stock sales and purchases. While the number of public utility operating 

company common stocks in the hands of the public is relatively limited, 

there have been a sufficient number during recent years to make possible 

a fairly comprehensive analysis of the rate-of-return requirements of this 
class of capital.” 





The average market values thus de- 
termined were then related to the net 
earnings per share available for equity 
capital. The resulting earnings/price 
ratios established the average over-all 
rate of return required by the invest- 
ing public from a particular equity dur- 
ing the year under consideration. In 
some instances, where conditions 
change rapidly during a particular year, 
this procedure may result in some 
error; in general, however, it is sub- 
stantially correct. 

As indicated, the rate-of-return re- 
quirement of equity capital, 1.e., com- 
mon stock, is a function of the risk 
element which, in turn, is directly re- 
lated to size and type of operation, its 
stability and future earnings ability, 
and the degree of leverage affecting the 
flow of earnings to equity capital. In 
general the elements of size and lever- 
age are the only two that are suscepti- 
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ble of explicit statistical determination. 
Rate-of-return requirements of equity 
capital fluctuate from year to year, de- 
pending upon economic conditions and 
other factors which influence the in- 
vesting public. 


HE over-all effect of economic 
conditions and other factors upon 
the markets for utility equity securities 
was clearly demonstrated by the trend 
of the average of the earnings/price 
ratios of these nineteen selected equi- 
ties. The variation in the over-all rate- 
of-return requirements of equity capi- 
tal reflects not only changes in basic 
economic conditions but also the effect 
of various factors that are peculiar to 
the utility industry, as a whole, as well 
as to individual systems. 
Violent fluctuations in earnings/ 
price ratios developed in several specific 
instances. These fluctuations were 
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found to be due to conditions peculiar 
to the particular operations and, be- 
cause of these special conditions, these 
individual stocks were omitted from 
the determination of the normal earn- 
ings/price ratio relationships developed 
in this analysis. 

It is clear from a study of 25 oper- 
ating companies for the year 1940 that 
there exists a definite relationship be- 
tween leverage factors, or equity capital 
ratio factors, and the earnings/price 
ratios for the group of public utility 
common stocks canvassed. 


HERE exist a number of causes for 

variations in the rate-of-return 
requirements of equity capital, in ad- 
dition to the basic relationship of lever- 
age factor. In most instances these 
other controls are not susceptible of 
statistical determination and result in 
individual deviations from a normal or 
average relationship which in the ag- 
gregate are self-compensating if a 
sufficiently large number of items form 
the basis for the analysis. Hence, where 
a sizable number of individual rela- 
tionships are available it is possible to 
develop, by means of standard mathe- 
matical procedure, the average or nor- 
mal relationship for the group of dis- 
crete values under analysis. 

One other factor that is reasonably 
susceptible of statistical determination 
is that of size of operation and its ef- 
fect upon earnings/price ratios. Be- 
cause leverage factor exerts the major 
control over earnings/price ratios, the 
degree of correlation between the lat- 
ter and the element of size is not so 
high as that which exists between the 
two major variables. However, there 
exists a fairly well-defined relationship 
between size, as measured by total fixed 
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capital, and earnings/price ratios. This 
relationship permits adjustments of the 
individual earnings/price ratios of the 
various common stocks, included with- 
in a particular study, to the basis of the 
size of any company under analysis and 
the consequent determination of an 
earnings/price versus leverage factor 
relationship that is applicable soley to 
the operations being considered. 


HE over-all historical rate-of-re- 

turn allowance, representing a de- 
termination of the fair return to be 
allowed on the historical cost rate base, 
represents the weighted average of the 
cost-of-money rates established for 
each of the several classes of capital in- 
cluded in the capitalization of the 
corporation under specific review. 
Under this procedure the net cost-of- 
money rates for each class of capital 
are weighted in proportion to the per- 
centages of the respective types of capi- 
tal to total capitalization. 

In order to illustrate the general 
method there is developed in the ac- 
companying tabulation a hypothetical 
calculation, based upon an assumed, al- 
though typical, capital structure, with 
equity capital return determined from 
the “size adjusted” earnings/price 
ratio versus leverage factor relation- 
ship of the chart on page 345. This ex- 
ample assumes net debt capital in the 
amount of $11,468,000, comprised of 
$12,000,000 par value of bonds less 
$532,000 of unamortized debt discount 
and expense, carrying an annual cou- 
pon rate of 44 per cent plus a charge of 
$25,000 per year of amortization for 
debt discount and expense; preferred 
stock with a stated dividend rate of 54 
per cent and a par value of $4,000,000, 
which is assumed to have been sold at 
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CAPITALIZATION 
Net in Each 
Category 


$11,468,000 
3,848,000 
7,772,000 


$23,088,000 


Class 


Funded Debt 
Pfd. Stock 
Com. St. Equity 


Weighted 
Return 
Factor 


2.32% 
1.04 
3.37 


6.73 


Cost-or-MoNEY 
% Nominal Actual 
Total Rate Net Rate 


49.6 4.25% 4.66% 
16.7 6.00 6.23 
33.7 — 10.00* 


100.0 — — 


Norte: *Taken from adjusted relationship on chart (page 345) at leverage factor of 


33.7 per cent. 


e 


anet cost and discount of $152,000; 
and equity capital in the amount of $7,- 
772,000, including stated value of 
common stock and surplus. The details 
of the rate-of-return calculation are 
shown in the table. 


[’ is pertinent to note that each suc- 
cessive change in capital structure, 
1é., progressive retirement of debt dis- 
count and expense, refunding of bonds, 
or changes in preferred stock status, 
and increase or decrease in surplus will 
modify the weighted average rate-of- 
return value. However, except for re- 
funding operations, such changes do 
not modify materially the fair return 
value, except over a period of several 


years. Hence, rate-of-return values 
once established will hold substantially 
unchanged over a reasonable period 
into the future. 

The foregoing discussion defines the 
general procedure followed in the de- 
velopment of what may be termed an 
“historical fair return” to be applied 
where the rate base value is established, 
in turn, on the basis of historical costs. 
There can be no reasonable argument 
as to the justification of considering 
the element of fair return on the same 
basis that is followed in reaching a de- 
termination of the related question of 
value. In this respect the necessity of 
consistency in dealing with economic 
factors cannot be overemphasized. 





Faith in Representative Government Needed 


4 6 Poms does not necessarily mean revolution in government un- 
less men really want revolution. Therein lies the tragedy of the 
past decade. Many men, to gain personal power, sought to destroy local 
government. Others sought to nullify our system by setting up between 
the people and their elected officials boards, bureaus, and commissions 
exercising arbitrary power. Still others sought to break down the Fed- 
eral structure itself by an unwarranted encroachment of the power of 
the national government upon state sov ereignty. 
“The greatest need in the world today is faith in the processes of 
representative government and a practical demonstration of its capacity 
to meet the needs of modern society.” 


—JoHN W. Bricker, 
Governor of Ohio. 
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The Human Side of a 
Utility Commissioner’s Life 


A former member of the Nebraska State Railway 

Commission recounts some of his personal experi- 

ences while acting as a public official and makes 
some suggestions. 


By WILL M. MAUPIN 


FTER six years’ experience as a 
A public utility commissioner, only 
to be retired by voters, intelli- 
gent or otherwise, an “‘ex’’—especially 
an “ex” who is about to become an 
octogenarian — could have acquired 
some information on the human side 
of commission regulation which might 
be of interest to future candidates for 
such an office, and also to parties who 
may wish to appear or have to come 
before commissions for the settlement 
of their problems. That is my reason 
for writing about this aspect of com- 
mission experience. 

I suppose there are always plenty 
of candidates for political offices every- 
where. In my good state of Nebraska 
the office of state railway commissioner 
is greatly sought after. One reason is 
that aside from membership on the su- 
preme court bench, it is the only 6-year 
term. Another is that a majority of 
those seeking it have not the slightest 
ideas of the duties and responsibilities 
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of the office. It is, to them, just six 
years at a salary of $5,000 a year. The 
successful candidate is not long in as- 
certaining that the office is not all beer 
and skittles. Ere long he is between the 
Charybdis of those who damn him if | 
he does and the Scylla of those who 
damn him if he does not. If he allows | 
this situation to worry him he is apt 
to find a term of office full of shadows 
and with a few heartaches. If he takes 
it in his stride, confident that he is do- 
ing his duty as he sees it, he will find 
the job full of interest and pleasure. 
Having been a newspaperman for 
many years before I backslid so far as | 
to become a mere officeholder, my hide 
was pretty well toughened ; hence I paid 
little attention to criticisms of my off- 
cial conduct. But the criticisms were 
many and the compliments few and far 
between. It is well-nigh impossible to 
decide a controversy in a manner that 
will please both sides. I was never 
foolish enough to try. The headaches 
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are many, the sole gratification being 
the knowledge that one has earnestly 
tried to do his duty as he sees it. 


Nn my own case, and I believe it to 

be the same with others, my greatest 
headache as a commissioner was the 
failure of the electorate to realize the 
importance, to them, of the office. In 
the opinion of the public, apparently it 
is just a soft job at a good salary, with 
ample opportunities for pleasure jaunts 
at the expense of the taxpayers! Well, 
jaunts there were a plenty to hearings 
of various kinds in widely separated 
cities, but they lacked a lot of being 
pleasure jaunts, and the expense was 
never wholly borne by the taxpayers. 
Ido not know how other utility com- 
missioners came out, but I never at- 
tended a hearing and managed to make 
my expense account come anywhere 
near equaling the amount of money I 
paid out. One’s fellow commissioners 
do not all chew gum. 

Another headache of commissioners 
is the fact that too many of the public 
think it is the duty of the utility com- 
mission to put the kibosh on the public 
utilities, regardless of the facts, while 
too many others think it is the duty of 
the commission not to injure the utili- 
ties by undue regulation. Too few 
realize that it is the commission’s duty 
to do exact justice, as nearly as possi- 
ble, between the public and the utilities. 
Here, then, is where the “damned if 
you do, damned if you don’t” comes 
in—a headache that no amount of as- 
pirin can cure. 


|: pes in Nebraska we have a situa- 
tion which I hope does not exist 
in any other state. It is called “the 
integrated bar.” It is not a legally en- 
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acted statute; merely a ukase from the 
supreme court. You may be the best 
lawyer in the state, but if you are not 
a member of the “integrated bar” asso- 
ciation you are just out of luck, and 
out of court practice. However, if you 
are a member, no matter how little you 
know about regulatory laws, utility 
rates, etc., you can practice before any 
court, including the railway commis- 
sion. You may be one of the nation’s 
acknowledged rate experts, but if you 
are not a member of the “integrated 
bar’ you are not permitted to question 
a witness in a rate hearing before the 
commission. The client must employ a 
lawyer with a paid-up card in the in- 
tegrated bar association, although the 
lawyer may not know the difference 
between a rate rebate and an over- 
charge. So the rate expert sits beside 
the lawyer and whispers the questions 
to him, and the lawyer propounds the 
question to the witness. At the risk of 
being in contempt of court I make 
known my belief that it is a most un- 
fair and ridiculous situation. 

Aside from the legal representatives 
of the public utilities there are not a 
score of lawyers in Nebraska who know 
the first principles of utility regulatory 
laws, rate tariffs, or how rate sched- 
ules are prepared. The net result is con- 
fusion and injustice to the small liti- 
gant. The shrewd utility attorney has 
very little trouble in getting witnesses 
and opposing attorney tied in knots. 


O FTEN a commissioner is forced to 
take charge of the witness, and 
put questions in plain and understand- 
able language. At a truck hearing in 
Sioux City an applicant for an inter- 
state license was opposed by a railroad 
attorney. The applicant was a young 
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fellow, frightened at the array of law- 
yers and opposing witnesses, and the 
railroad attorney got him all fussed up 
with long and involved questions. As 
chairman of the hearing I finally lost 
patience. I asked the applicant a ques- 
tion that would make the matter plain 
to him. Instantly the attorney jumped 
to his feet and shouted: 

“I object to the commissioner’s ques- 
tion!” 

Ordinarily I am mild of temper, but 
on this particular occasion I flew off 
the handle and exclaimed: 

“I don’t give a sour apple (or words 
to that effect) if you do. Objection 
overruled !”’ 

So far as I know the record still 
stands. Later the attorney and I bent 
our elbows in unison and all was peace- 
ful. 

Because of the general ignorance of 
attorneys concerning regulation many 
ill-founded complaints are filed with 
the commission, resulting in cases illy 
prepared and witnesses not properly 
examined. In such cases commissioners 
are forced to protect the witnesses and 
endeavor to get at the real facts. 


HE majority of patrons of the 

public utilities seem to believe that 
no matter what the rate may be it is too 
high. A demand is therefore made for 
a rate reduction. At the hearing the ap- 
plicant and utility appear. Of course 
the utility comes prepared with all pos- 


+7 


sible data, while the applicant has littl 
or none, other than his claim that the 
rate is too high. He may be represented 
by an attorney who thinks that a de 
preciation reserve is cash in the bank 
and “overhead” just the high salaries 
paid utility officials. 

In such cases the very best the com- 
mission can do is to offer the applicant 
the records of the office. This is usually 
met with the charge that the records 
show only what the utility has sub- 
mitted, and are therefore open to sus- 
picion. But the fact is that the reports 
are made under oath, with a prison sen- 
tence imposed if they are false. To my 
knowledge it has never been shown that 
a report filed by a utility in Nebraska 
is false in any respect. 

Often a witness is too eager and in- 
sists on airing his views instead of an- 
swering the questions put to him. 
When the commissioner presiding re- 
quires him to limit himself to answer- 
ing the questions asked him, he leaves 


the stand firmly convinced that the § 
commission is a tool of the corpora- § 
tions. Trying to evade a question is 


another source of cerebral agitation. 


There is never any trouble with the } 


witnesses called by the utility. They 
know the answers right off the bat. 
Perhaps the most annoying cases 
coming before the Nebraska commis- 
sion are the applications of railroads 
for authority to abandon train service 
or substitute custodians for agent-op- 


representing their various clients. The clients do not always 


q “WISE and unwise lawyers appear before the commission 


appreciate the difference. Perhaps they are as lacking in wis- 
dom as their lawyers. Some lawyers seem to be foolish 
enough to believe they can win their cases by insulting the 
commissioners.” 
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gators at stations. If Spodunk on one 
jde and Hickville on the other has an 
wgent-operator, of course Shortgrass 
yill oppose to the last ditch depriving 
itself of the same service. It will just 
ruin the business of Shortgrass to have 
to submit to custodial service. And the 
Order of Railroad Telegraphers will 
lave a representative at the hearing to 
bolster up the protestants. If the appli- 
ation for custodial service is granted 
you have just one guess as to what the 
community calls the commission. You 
are correct. 


I HAVE been asked whether pressure 
is ever brought to bear, from the 
outside, to influence the commission. 
Well, it never happened to me but once. 
[held a hearing on the application of 
arailroad to abandon one of two trains 
serving a branch line. Some twelve or 


fourteen communities interested sent 
large delegations to oppose the appli- 
cation, so many that the hall in which 
the hearing was held was crowded to 
suffocation. The applicant made its 
case, submitting records of receipts 
and expenditures, etc. Then the prot- 
estants had their inning. It was the 
usual story that limiting their service 
to one train each way a day would 
practically ruin the communities, de- 
prive the farmers of shipping facilities, 
disrupt the mail service, and ruin 
things in general. I ordered a recess at 
noon and was the last one to leave the 
hall, having remained to get my papers 
in order. Just as I was preparing to 
leave for lunch five or six protestants 
came barging in and insisted on talk- 
ing about the case off the record. I 
politely but firmly told them I would 
not discuss the matter with them, but 
would give them ample opportunity to 
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present their case at the afternoon ses- 
sion, assuring them that the decision 
would be in accordance with the evi- 
dence and the known facts. Then one 
husky proceeded to tell me a few things. 
He said I probably would be a candi- 
date for reélection, and if the decision 
went against the protestants I might 
just as well not be a candidate, for they 
“would get me’’ at the polls. 

Although normally a mild man as 
I have said, my reply on that occasion 
was too emphatic to be repeated here. 
In passing I might say that the applica- 
tion was granted in spite of the threat. 
While I was defeated for renomina- 
tion, I nevertheless carried the county 
in which the hearing was held. 


Lene against utility rates 
and utilities are prone to act like 
trades unions seeking a new wage con- 
tract. They ask for a lot more than they 
hope to get. In the trades union case 
the union asks for a big increase and 
the employer asks for a better agree- 
ment than he hopes to get. Then the 
jockeying begins and continues until 
an accord is reached. In the rate case, 
however, the commission must be 
guided by facts. A commission case is 
not arbitration proceeding. The com- 
mission is legally bound to fix a rate 
that will make an adequate return on 
the capital actually invested in things 
used and useful in rendering the serv- 
ice. Its duty is to ascertain as nearly as 
possible what that investment is. It 
cannot demand unreasonable service 
and if it fixes an inadequate rate the 
supreme court steps in. The sooner the 
ratepayers realize this the better it will 
be for all parties concerned, especially 
for the commission. 

If any commissioner longs for “fan 
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The Commissions Must Be Just 


“... too many of the public think it ts the duty of the utility commission to 

put the kibosh on the public utilities, regardless of the facts, while too 

many others think tt 1s the duty of the commission not to injure the utili- 

ties by undue regulation. Too few realize that it is the commission’s duty 

to do exact justice, as nearly as possible, between the public and the 
utilities.” 


policy 





mail” such as Hollywood stars and 
some others get, he is in for a big shock. 
The chances are he will never receive 
any for the very good reason, perhaps, 
that very few who appear before the 
commissions get all they ask for. 

He must not be surprised, however, 
if he gets some of the other kind, the 
so-called brickbats. It happens now and 
then that a disappointed litigant will 
write in telling a commissioner frankly 
what he thinks of him. Such letters are 
not pleasant reading to anyone. They 
must be tough on a commissioner with 
a tender skin. 


\ \ JisE and unwise lawyers appear 
before the commission represent- 


ing their various clients. The clients do 
not always appreciate the difference. 
Perhaps they are as lacking in wisdom 
as their lawyers. Some lawyers seem 
to be foolish enough to believe they 
can win their cases by insulting the 
commissioners. An attorney once sub- 
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mitted a brief to our commission that 
was very abusive, saying that the com- 
mission was controlled by the corpora- 


tions and ought to be abolished. Later ¥ 


he was employed by an association to 


secure commission authority to operate f 
jitney service during a street car strike. # 
The association got wind of the at-§ 
torney’s brief in the case referred to # 
and promptly changed lawyers. A law- § 


yer who thinks he can win by insult- 
ing and abusing the commissioners has 
two strikes against him every time he 
appears, notwithstanding the commis- 
sion’s decision must be based on the 
law and the facts. 

Now and then the testimony of a 
witness borders on the ridiculous. At 
a hearing to determine a truck rate the 
commission’s duty was to ascertain the 
cost of rendering the service and fix a 
rate that would return the operator a 
decent profit. One trucker testified that 
he operated a 5-ton truck at a total cost 
of 5 cents a mile. The assembled truck- 
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4s groaned in unison, but the witness 
gsisted that he kept an accurate record 
of costs and he knew he was right. He 
aid he would produce the record if 
dered to do so. As chairman of the 
ommission I told him to submit the 
record; then I leaned over to him and 
aid: “Please take lunch with me. I 
yish you would show me how to oper- 
ite my 8-cylinder, 4-door, for 5 cents 
amile.” He failed to meet me, and if 
he submitted his records, I never saw 
them. 


[ HAVE been asked how far is com- 
mission regulation in Nebraska af- 
feted by the government ownership 
policy of our state? The answer is: 
Very little, if any. The consumers and 
the taxpayers are the only ones af- 
fected. The Nebraska commission’s 
authority over light and power utili- 
ties is practically nil. The publicly 
owned utilities fix their own rates, are 
exempt from taxation, and there is no 
limit to their issuance of securities. If 
a publicly owned electric utility wants 
to purchase a privately owned like util- 
ity, it need not worry about the pur- 
chase price. It just issues bonds. In the 
case of the private electric utility its 
rates are fixed by agreement with the 
municipal authorities, but its security 
issues must have the approval of the 
commission. About the only jurisdic- 
tion the commission has over the elec- 
tric utilities is the authority to compel 
physical connection when in the public 
interest, and prevent discrimination in 
tates between parties using the same 
service. However, both must file appli- 
cation with the commission for author- 
ity to build, and must build according 
to the national safety code and the rules 
of the commission. 
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Not any of this is a commission 
headache, but it may be a headache to 
many ratepayers and taxpayers. Four 
years ago an attempt was made to 
amend the law governing public power 
districts which exempts them from 
taxation by putting them on an equal 
basis with privately owned electric 
utilities in matters of taxation. I have 
heard lobbying by privately owned 
public utilities damned from Dan to 
Beersheba, but for real lobbying com- 
mend me to the lobby maintained by 
the public power districts for tireless 
work and perhaps considerable expend- 
iture of money—for entertainment, 
of course. The lobby managed to pre- 
vent amendment by agreeing to pay a 
certain sum of its own fixing “in lieu 
of taxes.” 


HAT the Nebraska commission 
needs—and this may be true of 
some other commissions—is a better 
appreciation of its work by the public. 
In other words, better public relations 
brought about through a commission 
publicity department. The commissions 
might learn something in this line from 
some of the public utilities. I hope I 
may be pardoned for mentioning one 
Nebraska public utility that knows how 
to handle public relations. I refer to 
the Nebraska Power Company of 
Omaha. Its public relations are well- 
nigh ideal. The public relations de- 
partments of the Northwestern-Bell 
Telephone Company and the Union 
Pacific are worthy of commendation. 
The public would of course be bet- 
ter served by the election of utility 
commissioners because of their quali- 
fications and not because of their politi- 
cal affiliation or influence. But the last 
is seemingly hopeless. The last of the 
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three legislative sessions during my 
term of office was the only one in 
twenty years that did not see an attempt 
to abolish the commission. There was, 
however, the usual effort to prevent an 
adequate appropriation for that body. 
In every session there were members 
who sought to reduce the commission 
appropriation to the vanishing point. 
During the three sessions in question 
only one member of the legislature 
came to the commission seeking infor- 
mation as to its activities and responsi- 
bilities. He later became the most 
ardent advocate of an adequate appro- 
priation, 

During the argument over an 
amendment to the truck regulatory law 
one member, always a violent opponent 
of the commission, declared on the 


floor of the senate that “this infamoug 
truck law has put 5,000 truckers out 
of business!” The fact that there never 
were that many trucks subject to regu 
lation in all Nebraska did not matter. 
There were 3,200 truckers under regu- 
lation, and they were the ones who had 
demanded regulation. There are always 
one or more legislative windjammers 
in every session. When called down for 
his statement the legislator’s reply 
was: “I don’t give a damn; I am op- 
posed to the commission and to truck 
regulation.” Unfortunately there hap- 
pens to be no law against ignorance and 
prejudice. 

The ideal commissioner? The only 
one I ever knew, the author, was de- 


feated in Nebraska on November 3, § 


1942! 





A Post-war Challenge 


66’ i SHE only way to service the vast debt we are now creat- 
ing and to measure up to the possibilities of the post- 
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war challenge is to produce wealth on a scale never before en- 
visaged; to produce it at low costs, and to accomplish an abun- pnt. 
dance and a variety which will call out our total energies and _ 
our finest creative powers. the | 
“In order to do this production must be profitable. The theory ing 
that you can generate wealth, peace, or prosperity by the lavish F 
expenditure of money is utterly false. When production is 
genuinely profitable, there is something to save, and there is the 
stimulation of investment, which is one of the basic essentials : 
in a dynamic society.” crin 
—Hewnry J. Kaltser, clas 

West coast industrialist. eral 
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What Should Be Done with 
Excess Utility Earnings? 


Should we tax them as excess profits, freeze them in 
reserves for postwar construction, or plow them 
into rate reductions? This author outlines the rela- 
tive merits and demerits of these three solutions to 
the problem of extraordinary earnings in a period 
of extraordinary activity and extraordinary taxes. 


By FRANK B. WARREN 


made in recent years in simplify- 

ing the task of regulatory com- 
missions in policing the activities of 
the regulated utilities. The functions 
and powers of these state and Federal 
agencies have become well established 
through a long series of commission 
and court decisions. The main objec- 
tive of the regulatory commission has 
uually been the establishment and 
maintenance of a rate schedule which 
will produce a fair return, and no more, 
upon the fair value (or rate base) of 
the property used and useful in supply- 
ing service. 

There are, of course, many collateral 
issues Of great importance, such as 
adequacy of the service, unjust dis- 
crimination between the users or 
classes of users, reasonableness of op- 
erating expenses, division of joint 
costs, and others. The establishment of 
basic cost figures and the application 


Ay iene progress has been 
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of uniform accounting rules for many 
regulated utilities has resulted in mak- 
ing rate adjustments to reflect chang- 
ing conditions a relatively simple mat- 
ter in many instances. This is not to 
say that the thinning ranks of “repro- 
duction cost’’ and “‘observed condition” 
advocates show any intention of giv- 
ing up until the last man is down; nor 
is it intended to imply that “reproduc- 
tion cost” and “observed condition” 
may not be useful elements in particu- 
lar circumstances in testing the reason- 
ableness of utility rates, existing or 
proposed. Nevertheless, substantial 
progress has been made in the direc- 
tion of simplifying the major problem 
of determining the rate base and the 
revenue requirement. 

Now comes this war-born conflict of 
what to do with excess utility earnings. 
Material and man-power shortages, to- 
gether with greatly increased demands 
for service in many localities, have in- 
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troduced new elements into the rate- 
making problem. So has the heavy war 
tax program. To date there seem to be 
three schools of thought emerging in 
regulatory circles as to what should be 
done about rates which produce an 
over-all excessive return for a utility 
before payment of what will be called, 
for convenience, war taxes. These may 
be stated generally as follows: 
1. Rates should be reduced when 
they produce excessive earnings which 


result in excess profits as defined in 
the tax laws. 


2. Some, if not all, of the excess 
earnings in the war period should be 
applied to the creation of maintenance 
or other reserves. 


3. The normal rate schedules should 
not be disturbed, and if excess earn- 
ings are produced they should be re- 
captured through excess profits taxes. 


is possible to state these three gen- 
eral philosophies rather precisely, 
but this does not mean that the adop- 
tion of one requires the rejection of 
the others in toto. They may overlap 
and merge one into the other, in a man- 
ner somewhat similar to the three 
pretzels in the Ballantine beer adver- 
tisements. Nor are those stated all the 
ideas involving emerging problems 
considered or expressed in regulatory 
circles. However, they have been more 
or less definitely outlined in formal or 
informal expressions of regulatory 
commissions or commissioners.? 


1(1) Decision of Public Utilities Commis- 
sion of the District of Columbia, in Re Wash- 
ington Gas Light Co. Formal Case No. 316, 
decided October 13, 1942, 46 PUR(NS) 1. 

(2) Decision of the Interstate Commerce 
Commission in Docket 28846, Texas Rates and 
Fares, decided December 18, 1942. 

(3) “Dissenting and Concurring” Opinion 
of Board Member Warner, Civil Aeronautics 
Board, in Pennsylvania-Central Airlines Case, 
Docket 484, decided December 16, 1942. 


The first school of thought referred 
to above evidently finds support in the 
belief that everything except the utility 
earnings is normal; that the sole func- 
tion of the regulatory agency is to hold 
utility earnings down to a point where 
they do not produce excess profits un- 
der the tax laws. It has been stated that 
there is an element of unjust discrimi- 
nation against users in utility rates 
which produce excess profits. It is con- 
tended that the user thus pays an un- 
just proportion of the war tax burden 
through the excess profits taxes of the 
utility in addition to his just share 
through his individual income tax. 


HERE are several questions which 


might be raised. First, under the § 


tax laws, what is called “excess profits” 


may not measure excess profits as they | 


would be determined by a regulatory 
commission. The amount of excess 
profits under the tax law is largely con- 
tingent upon the capital structure of a 
particular utility. Certain last-minute 


changes in the tax law were designed to J 


eliminate some of the more obvious in- 
equities, but excess profits under the 
tax law still depend upon the capital 
structure. A corporation which has a 
substantial amount of its capital in 
either bonds or preferred stock and 
which also has a substantial investment 
subject to 5-year amortization under a 
war certificate may actually be in a bet- 
ter position with respect to Federal 
taxes under the 1942 law than under 
the 1941 law. 

However, a corporation which has 
most of its capital structure repre- 
sented by common stock and which 
does not or cannot avail itself of the 
5-year amortization plan for capital 
investment associated with the war is 
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Rates and War Taxes 


a! iit and man-power shortages, together with greatly in- 

creased demands for service in many localities, have introduced 

new elements into the rate-making problem. So has the heavy war tax 

program. To date there seem to be three schools of thought emerging in 

regulatory circles as to what should be done about rates which produce an 

over-all excessive return for a utility before payment of what will be 
called, for convenience, war taxes.” 





inan extremely disadvantageous posi- 
tion. As a practical matter, there would 
seem to be no inducement to a utility to 
attempt to establish or to maintain rates 
which produce excess profits, since 90 
cents out of every dollar of such excess 
profits will probably be recaptured by 
the government through war taxes. 
There is, however, an important con- 
sideration not specifically related to the 
revenue level. This involves the main- 
tenance of a rate schedule designed to 
produce the required revenue on the 
basis of normal loads, both as among 
classes of customers and as an over-all 
matter. This has resulted in proposals 
for so-called refunds to customers at 
the end of selected accounting periods, 
rather than readjustment of the basic 
rate schedule itself. There are difficul- 
ties in accomplishing this result, since 
it requires extreme expedition to deter- 
mine the appropriate amount of the re- 
duction, and to reflect it so that it does 
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not become taxable income, even 
though actually refunded to the cus- 
tomers. 


HE second group lays stress upon 

the distortion in normal operating 
practices during the war emergency. It 
is assumed that a so-called stable rate 
structure, designed to produce adequate 
revenue, equitably distributed among 
various classes of users, and contem- 
plating normal service, including nor- 
mal expenditures for maintenance, 
should not be disturbed due to war con- 
ditions if the excess is largely attribut- 
able to a forced reduction in schedules, 
quality of service, or deferred expenses. 
Under this theory the excess profits 
would be charged as expenses and 
segregated in a reserve to be used for 
a specific purpose. The Interstate Com- 
merce Commission has_ specifically 
recognized this principle in providing 
for the creation of maintenance re- 
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serves. It is common knowledge that 
the railroads are unable to continue 
their usual standards of maintenance 
during the war due to excessive de- 
mands upon their facilities and lack of 
man power and materials. Likewise, 
many retirements, which would be 
made in normal times, are postponed. 
Also depreciation rates might be in- 
creased during war emergency, since 
the excess use of equipment certainly 
will affect the over-all life of the prop- 
erty and the rate, based upon a straight- 
line formula. 

The difficulty encountered in this 
proposal is that of insuring that the 
extraordinary expenses thus allowed 
will be actually available for the benefit 
of future users in reducing costs in the 
future. There are court decisions which 
indicate that, in testing the validity of 
an order of a regulatory commission, 
the past is considered as dead and all 
calculations must contemplate expenses 
applicable to the future. Thus no ad- 
vance provision in the past may be used 
to reduce costs otherwise reasonable in 
the future. There is also the possibility 
of an element of discrimination which 
might arise from giving consumers in 
the future the theoretical benefit of 
contributions by consumers in the past. 


bene third school of thought is not 
necessarily a conflict with the sec- 
ond just discussed, since it is implied 
that proper reserves for maintenance 
and depreciation might well be consid- 
ered as expense during the war emer- 
gency. The important point is that if 
a rate schedule, properly designed to 
produce adequate revenues under nor- 
mal conditions, does produce excess 
profits due to the inability of the com- 
pany to supply the quality and character 
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of service which would be required j 
normal times, the excess is properly the 
subject of recapture through exces 
profits taxes. 

The element of discrimination j 
these circumstances in the case of q 
general rate reduction is in favor of the 
average user of the service, who bene 
fits from a reduced rate made possible 
solely by reason of the war emergency. 
In the absence of the war emergency 
this user would be paying a higher rate 
for a normal service. It is a little diff- 
cult to reconcile the concept of a de- 
graded service with a normal rate and 
this is apparently not contemplated. It 
is probably contemplated that the aver- 
age user will not have available as 
many schedules; and that the existing 
schedules will be utilized to a greater 
extent, but that he will essentially re- 
ceive what he would have received in 
normal times. The average user thus is 
not considered as contributing an un- 
just proportion of the war cost, even 
though the utility pays excess profits 
taxes, since the excess profits are con- 
sidered an accident due to the war, and 
the average user should not be unjust- 
ly enriched through a reduction in rate, 
reasonable for normal times. 


ee and space do not permit an 
attempt to reconcile these views 
which apparently conflict in certain re- 
spects. It is probable that no amount 
of discussion would serve to bring 
about an acceptance of any one or com- 
bination of more as sound for applica- 
tion in all circumstances. It would cer- 
tainly aid such a reconciliation if the 
definition of excess profits under the 
tax laws were to be aligned with what 
is understood to be excess profits in 
regulatory parlance. 
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Wire and Wireless 


Communication 


. L. Garey, New York attorney, 
recently selected as general counsel 
for the House committee investigating 
the Federal Communications Commis- 
sion, Was reported in Detroit last month 
conferring with Fred R. Walker, former 
assistant district attorney, who will join 
Garey in Washington as chief assistant 
in the investigation. 

The House last January ordered an 
investigation of the FCC by a special 
committee headed by Representative E. 
E. Cox, Democrat of Georgia, after Cox 
had accused FCC Chairman James L. 
Fly of being “the worst bureaucrat.” 

“Of all of the bureaucrats that are in 
town who have sought to smear Con- 
gress, this man Fly is the worst,” Cox 
suid. Fly has feuded with Cox, largely 
over accusations that the Georgian im- 
properly had represented an Albany, 
Georgia, radio station and had accepted 
$2,500 fee. 

Garey was expected in Washington 
early this month to set up an organization 
of twenty-five attorneys and attorney- 
investigators to cover activities of the 
FCC since its formation in 1934 and the 
stewardship of its members. Main target 
of the investigation is Chairman Fly, 
vho as an all-out New Dealer is consid- 
ered a leftist and, according to Garey, is 
supposed to have staffed his organization 
with some left wingers who are at least 
“touched with the Communist tinge. 
Garey stated: 

We are going to find out just what Fly 
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and his men have been doing to socialize the 
radio broadcasting industry. We are going 
to investigate the personnel of the commis- 
sion and its staff and the administration of 
the law to determine whether the commis- 
sion has exceeded its authority. We are go- 
ing to find out whether the commission has 
a policy of its own or whether it follows the 
policy in accordance with the law of Con- 
gress. 

It has been reported to us that Fly wants 
the government to take over all broadcast- 
ing stations—in other words, government 
ownership. 


eke commission was saved from pos- 
sible loss of its entire appropriation 
by the spectacular intervention of Speak- 
er Sam Rayburn on the House floor last 
month. Striking out of the entire appro- 


priation of $7,609,000 for the FCC was 


proposed by Representative Francis 
Case, Republican of South Dakota. Ray- 
burn left the rostrum to make an “appeal 
to reason” and the FCC’s S appropriat ion 
was saved by a vote of 162 to 87. 

Garey was chief counsel for Frank D. 
McKay, Republican national committee- 
man for Michigan, who was acquitted by 
a Federal jury on mail fraud charges last 
spring. 

Walker was attorney for William H. 
McKeighan, former Flint mayor, and 
several other defendants in the same con- 
spiracy trial with McKay. All of the de- 
fendants were acquitted. 

Garey, a life-long Democrat, bolted to 
the Wendell L. Willkie camp in 1940. 
He later hired Franklin D. Roosevelt, 
Jr., in his Wall Street law firm. 
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Fly and the radio industry have been 
at loggerheads practically ever since he 
took over in 1939. He is a graduate of 
Annapolis and of Harvard. He served as 
assistant United States Attorney General 
and was counsel for the Tennessee Val- 
ley Authority. 

Among charges to be investigated by 
the Cox committee is that the govern- 
ment has created monopolies, “frequent- 
ly by granting licenses to favorites.” 

The attempt to eliminate all appropria- 
tions for the Federal Communications 
Commission until after the investigation 
of that agency was blocked in the House 
on February 17th. Speaker Rayburn, au- 
thor of the bill which created the com- 
mission, demanded that FCC funds be 
included in the appropriations bill as es- 
sential to the prosecution of the war. 

“T do not want to appeal to your preju- 
dices or to your passions,” he said, “but 
counsel with your reason. We are in a 
great war. The world is aflame. The air 
is filled with the propaganda from enemy 
powers.” 

Asserting the FCC was the only 
agency with control over the air lanes 
in this country, he pounded on the desk in 
front of the microphone in the well and 
cried out: “Do you by your vote at this 
time want to strike down that agency?” 

It was the first time during this ses- 
sion of Congress that the speaker has 
taken the floor to discuss a bill, and he 
was greeted with applause from both 
Republicans and Democrats. 

Representative Case argued that the 
investigation could develop just how 
much money it needed, and could study 
possible duplication of work which the 
Army and Navy are equipped to handle. 
“Tt doesn’t mean,” Case said, “that we 
want to abolish the commission.” 


* * *K x 


HE Federal Communications Com- 

mission on February 20th tentative- 
ly approved a merger of the Keystone 
Telephone system, the nation’s last major 
competitive telephone group, into the Bell 
system. Keystone operates in Pennsyl- 
vania and New Jersey, and includes 
three companies with property valued at 
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$15,717,053, the price to be paid by the 
Bell companies. 

The merger was scheduled to come be- 
fore the FCC for a final vote on March 
11th unless objections were entered 
meanwhile. The commission said that 
“no serious objection is anticipated.” 

The New Jersey Bell Telephone Com- 
pany will absorb the Keystone properties 
with 5,000 subscribers in New Jersey and 
the Bell Telephone Company of Penn- 
sylvania will take over the properties 
with 13,800 subscribers in Pennsylvania, 
The commission said one factor in favor 
of the merger was conservation of criti- 
cal war materials. Keystone employees 
will be absorbed by the consolidated com- 
panies and treated as if they had been 
employees of the Bell system during the 
period of their employment by Keystone. 

First step in the merger will be the ac- 
quisition by the Bell companies of the 
capital stock of the Imperial Securities 
Company, which controls the three op- 
erating companies, the Keystone Tele- 
phone Company of Philadelphia, the 
Eastern Telephone & Telegraph Com- 
pany, and the Camden & Atlantic Tele- 
phone Company. 


* *K #K * 


gpg Telegraph was born in 1886 
out of a spectacular clash between 
two financial titans. On one side was Jay 
Gould, the railroad magnate who had but 
recently wrested the Western Union 
from William H. Vanderbilt. On the 
other was John William Mackay, a Dub- 
liner, who had struck pay dirt in the 
Nevada gold fields. Their battle began 
when Mackay established the Commer- 
cial Cable Company and later Postal 
Telegraph to challenge the Gould-West- 
ern Union monopoly of oceanic cables 
and land lines. Out of the struggle Amer- 
ica gained two telegraph systems linking 
all parts of the nation and extending out 
under the oceans to the rest of the world. 

After the death of Gould and Mackay 
Western Union forged ahead until today 
it carries about 80 per cent of all wired 
messages, Postal the rest. In recent times 
Postal has been reported operating at a 
$400,000 a month deficit. To keep it and 
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WIRE AND WIRELESS COMMUNICATION 


its valuable network of wires alive, the 
Reconstruction Finance Corporation has 
lent it about $9,000,000. Frequently there 
has been talk of merging the once bitter 
rivals into one greater organization and 
with the coming of the war and the need 
for ever faster and more efficient tele- 
graph service proposals have been 
pressed more insistently. 

Last month the merger plan took a 
long step forward. Congress passed a 
law (and the President approved) per- 
mitting the union provided an agreement 
could be worked out between the two 
companies to which the Federal Com- 
munications Commission could agree. 
Some Senators raised the battle cry 
“monopoly,” around which the original 
struggle between Gould and Mackay was 
waged, but more seemed to feel that the 
advantages of merging the equipment of 
the two companies were worth the risk 
in a day when such utilities are under 
strong government control. 


ENATOR McFarland, Democrat of 

Arizona, asserted the merger would 
involve Western Union absorption of 
Postal, which has been suffering heavy 
operating losses. 

Senator Langer, Republican of North 
Dakota, asserted approval of the merger 
would “place the public at the mercy of a 
monopoly.” 

Senator Aiken, Republican of Ver- 
mont, termed it “unsound, unwise, spe- 
cial privilege legislation,” while Senator 
Hawkes, Republican of New Jersey, at- 
tacked conditions of the merger in a 
statement read in his absence by Senator 
Taft, Republican of Ohio. 

The principal point of difference be- 
tween the House and Senate versions in- 
volved job security. Under the com- 
promise senior employees (those em- 
ployed before March 1, 1941) may not be 
discharged, except for cause, for four 
years after the merger. Junior employees 
hired since March 1, 1941, may either be 
retained the same length of time after 
the merger as they had been employed 
before, or they may be dismissed with 
one month’s severance pay for each year 
employed. 
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T HE Western Union Telegraph Com- 
pany and Postal Telegraph, Inc., 
were recently reported by the Federal 
Communications Commission to be seek- 
ing permission to reduce their leased-wire 
rates to the level established February 
15th for similar services offered by com- 
panies in the American Telephone and 
Telegraph system. 

At the same time, the FCC said, 
AT&T had completed negotiations with 
the Bell Telephone Company of Canada 
for reducing rates on overtime charges 
on long-distance calls between the United 
States and Canadian Bell systems. This 
reduction makes the overtime charge one- 
fourth of the basic charge for each min- 
ute in excess of the first three minutes, 
instead of one-third the basic charge. 


* * * * 


N”® income of American Telephone 
and Telegraph system applicable 
to common stock of the parent company 
in 1942 was $160,170,093 after taxes and 
charges, equal to $8.57 a share. In 1941 
the company reported net income of 
$191,770,694, equal to $10.26 a share. In 
1941 there was no reservation of net in- 
come on account of the excess profits tax 
credit. Last year the net income before 
such reservation was equal to $8.79 a 
share. 

The pamphlet report issued last month 
showed 1942 consolidated gross operat- 
ing revenues of $1,469,263,216, against 
$1,298,688,896 in the preceding year. 
Federal income tax was $101,227,794, 
against $83,399,178, and Federal excess 
profits tax was $89,343,512 after a credit 
of $9,943,584, against excess profits tax 
of $22,869,350 in 1941. 

Walter S. Gifford, president, said that 
total taxes of the Bell system companies, 
including Western Electric Company and 
Bell Telephone Laboratories, were $396,- 
047,000 in 1942, against $288,493,000 in 
1941, with Federal taxes alone up 65 per 
cent from the preceding year. Total taxes 
were equal to about $21 a share, or $6 a 
share more than in 1941, he added. 

Debt obligations of the entire system 
increased $17,926,000 last year, the year- 
end total being $1,499,056,000, or 36.4 
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per cent of total capital obligations of 
$4,118,629,000, including surplus. 

During the year the total number of 
telephone conversations handled sur- 
passed any preceding year by 750,000,- 
000, with the increase in long-distance 
calls particularly notable. 

The net increase in system telephones 
in service last year was 1,171,800, bring- 
ing the total to 20,013,000. In the pre- 
ceding year the increase was 1,357,000, 
last year’s gain having been limited by 
Federal orders to restrict the use of ma- 
terials in that direction. 

The average number of telephone con- 
versations daily went to a new high in 
1942, about 87,000,000, an increase of 
2,201,000 over 1941. Mr. Gifford said 
the increase in long-distance calls was 
“spectacular,” noting that for the full 
year such calls numbered 114,364,000, 
against 85,465,000 in 1941 and 66,750,- 
000 in 1940. He said that present long- 
distance business in some communities of 
normal 3,000 to 5,000 population is as 
great as in cities of 40,000. 


XPENDITURES for new construction 

last year were $345,000,000, against 
$420,000,000 in 1941, with toll and long- 
distance facilities accounting for 40 per 
cent of the 1942 total. Conservation of 
critical materials has been achieved to a 
marked degree, the report stated. De- 
cember, 1942, figures against a year 
earlier show savings of 79 per cent in 
use of iron and steel; 80 per cent in 
nickel ; 89 per cent in copper, zinc, lead, 
and antimony; 90 per cent in tin and 
crude rubber; and 96 per cent in alumi- 
num. 

Mr. Gifford stated that in spite of the 
addition of 2,500,000 miles of toll and 
long-distance circuits in 1942, of which 
80 per cent was through use of carrier 
circuits, the facilities now are about 25 
per cent under normal provision for 
present volume and in some cases the 
shortage exceeds 50 per cent. 

In addition to Bell Laboratories re- 
search work, much of which is not re- 
vealable, the direct participation of tele- 
phone companies in the war effort is in- 
dicated in Western Electric Company 
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total sales of $553,282,000, the highest 
in the history of the unit and 44 per cent 
above 1941. Of this total, $290,934,000, 
or 53 per cent, was in sales to the United 
States government. 


*x* * * * 


PERATING taxes of the Pacific Tele- 
phone & Telegraph Company, 
zooming 41.9 per cent over 1941 to $34. 
410,946 in 1942, while the company was 
also under the heaviest physical strain in 
its history, exceeded by $14,723,446, or 
74.8 per cent, the total dividends paid to 
the stockholders. 

But President Powley was not “cry- 
ing” about that part of it, nor about an 
increase of $11,357,077 in the system’s 
payrolls compared with 1941. He ap 
peared principally concerned that the 
public—sometimes impatient over service 
delays—should understand more of the 
company’s situation under war-time con- 
trols and restrictions on service materials 
and supplies. Mr. Powley pointed out: 


The War Production Board, in its con- 
servation of strategic materials (needed in 
the war), has restricted the construction of 
new telephone plant and has also restricted 
the amount and kind of local telephone serv- 
ice which may be supplied to the public. 

The Board of War Communications has 
been given power to control telephone serv- 
ice. Many other regulations also have been 
made effective under various acts of Con- 
gress and through executive agencies. Regu- 
lations issued, and as administered by the 
Office of Price Administration, have the 
practical effect of preventing our company 
from increasing its rates for any class of 
service even though the return from that 
class of service may be inadequate. 


Further emphasizing the effect of the 
war and the compulsion of his company 
“to do more with less to do it with,” as 
much-needed materials “went to war,” 
Powley revealed that last year’s volume 
reached an all-time high of more than 
4,000,000,000 originating calls, an in- 
crease of more than 80,000,000 over the 
previous year. 

Coincidentally, toll and long-distance 
calls soared, Powley said, to the unprece- 
dented peak of more than 204,000,000, 
an increase of 20 per cent over the pre 
vious high of 1941. 
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By OWEN ELY 


Middle West Corporation 


(First in a series of brief articles on 
holding companies. ) 


wo West is a $470,000,000 hold- 
ing company reorganized in 1935 
to take over the assets of the old Insull 
concern, Middle West Utilities Com- 
pany, which had been in receivership 
since April, 1932. Holders of the notes 
and prefererd stock of the old company 
were given new common, while the old 
stockholders had to be content with a 
small amount of new purchase warrants 
which expired in 1938. Some of the In- 
sull-controlled properties were lost to the 
system in the reorganization, including 
National Electric Company, National 
Public Service, and others. Common- 
wealth Light & Power and Inland Power 
& Light are still in reorganization. 

The present make-up of the system 
may be summarized briefly as follows: 
Central & South West Utilities Company, 
aholding company system in itself, con- 
tributes nearly one-half of system reve- 
nues ; it is controlled through ownership 
of about 76 per cent of the voting stock 
(about 47 per cent of the $7 prior lien 
preferred, all of the $6 prior lien, 57 per 
cent of the preferred, and 61 per cent of 
the common). Eventually when Central 
& South West Utilities and its subsidiary 
holding company, American Public Serv- 
ice Company, have been merged and re- 
organized, the interest in these companies 
will be distributed to stockholders of 
Middle West. However, this important 
distribution seems unlikely for some 
time. 

It is also planned eventually to dissolve 
North West Utilities, which effectively 
controls Wisconsin Power & Light, Lake 
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Superior District Power, and North- 
western Public Service. This group com- 
prises about 23 per cent of the Middle 
West system. (Control of the largest 
operating company, Wisconsin Power & 
Light, is nominal since 55 per cent of the 
voting rights is now held by preferred 
stockholders. ) 

North West Utilities Company plans 
to distribute the stock holdings in these 
companies to its own stockholders, later 
this year if the SEC will approve, and 
dissolve; but since Middle West owns 
only 60 per cent of the prior preferred 
and only 35 per cent of the 7 per cent 
preferred (it owns all remaining stocks), 
there may be some question regarding 
the basis for distribution. Nothing has 
been earned for many years on the pre- 
ferred and common shares on a parent 
company basis, but on a consolidated 
basis the preferred earned an average of 
about $4.50 during 1939-41. Some prob- 
lem may arise as to the respective rights 
of the prior preferred and preferred 
stocks, both of which carry large divi- 
dend arrears. 

With these distributions effected, 
Middle West would eventually be re- 
duced in size about 60 per cent, and 
would then control only Central Illinois 
Public Service, Kentucky Utilities, and 
whatever portion of the stock of Public 
Service Company of Indiana is allotted 
to 1t. 


M IDDLE West’s sole capitalization is 
3,307,302 shares of stock, cur- 
rently selling around 6$. Revenues, share 
earnings (consolidated and parent com- 
pany), dividends, and price range have 
been as follows since organization of the 
new company : 
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Earned per Share 

Rev. Divi- 

Years (Miil.) Cons. Parent dends 
1942* — 99. Biles 
1941 1.13 ‘ 40 
1940 120 25 
1939 1.24 : — 
81 4 -- 
=) nr _ 
49 — 


Range 
43-23 
64-34 
98-5 

104-53 
84-43 

153-38 

133-7 


* Nine months ended September 30th. 


Middle West’s income account, show- 
ing the parent company’s receipts and 
expenditures, was as follows in 1941: 


Revenue: 

Subsidiaries—consolidated : 
Preferred dividends 
Common dividends 
Interest on bonds 

Dividends from other cos. .... 

Interest in other cos. (10% to 
50% of com. held) 

Other income 


1941 


$973,955 
601,272 
13,648 
366,615 


$1,978,182 
317,903 
18,288 
56,742 


$1,585,250 
$1,317,228 


Surplus for Year $268,022 


Subsidiaries from which the company 
received income of $100,000 or more in 
1941 were the following: 

Central & So. West. Util. ........ $453,528 

Kentucky Utilities 

Amer. Pub. Service 

Central Ill. Pub. Service 

Kansas Elec. Power 

Okla. Power & Water 

Southwest Lt. & Power 


yp 
What About the New Taxes? 


ecg Bullock’s one hundredth issue 
of the bulletin, “Perspective,” dis- 
cusses the possible effects of increased 
tax rates on earnings. Taking a composite 
company which includes six of the lead- 
ing concerns throughout the country, 
they have projected net income on the 
basis of three different rates for the com- 
bined normal and surtaxes, using a 90 
per cent excess profits tax and allowing 
for post-war credits. With 1942 earnings 
of $1.80 and a continuation of the 40 per 
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Total Income 


General & admin. expenses ... 
General taxes 
Income taxes 


Net Income 
Dividends 


cent normal and surtax, 1943 earnings 
are estimated at $1.77. With a tax rate 
of 45 per cent, share earnings would be 
$1.59, a decrease of 12 per cent; and 
with a 50 per cent tax, earnings would 
drop to $1.44, a reduction of 20 per cent, 
The current composite price earnings 
ratio would be 12.5 using 1942 earnings, 
and respectively 12.7, 14.2, and 15.6 for 
the other three bases. 

Taking 1939 as a “normal” prewar 
year, this composite stock in that year 
sold at 11.7 to 14.7 times earnings, or a 
mean of 13.1. The corresponding mean 
for the Dow-Jones industrial average 
was 15.6, and currently the Dow average 
is about 15 times estimated earnings. On 
this basis, Calvin Bullock thinks (if the 
price earnings ratios of the industrials 
can be taken as a criterion) that utilities 
are discounting an increase in the tax 
rate to 50 per cent. 

Due to the fact that comparatively lit- 
tle cash will be needed this year for build- 
ing new facilities (owing to priorities) 
“Perspective” thinks that cash resources 
will remain high and that 80 per cent of 
earnings available for common stock 
may be devoted to dividends. On this 
basis, with the poorest estimate of earn- 
ings ($1.44 minus the postwar credit of 
12 cents, or $1.32), 80 per cent of such 
net earnings paid in dividends would 
yield 4.7 per cent on the current price. 
With a 45 per cent tax rate, the yield 
would be 5.25 per cent. 


ei still further into the future 
and assuming that excess profits 
taxes will be eliminated, that the normal 
and surtax rate will be about double that 
of 1939, that gross revenues will be about 
20 per cent above that year, and that 
operating costs will be somewhat higher, 
Calvin Bullock estimates that the com- 
posite company’s share earnings might 
recover to around $2.25 per share or 
about the same as in 1939-40. On sucha 
postwar earnings basis, utilities are cur- 
rently selling at only about 10 times such 
earnings as compared with a general pre- 
war average of about 13 or more. They 
do not feel that there will be unbridled 
inflation. 
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FINANCIAL NEWS AND COMMENT 


Associated Gas System Makes 
Big Tax Saving 


ARGELY due to Federal tax savings 
¥ resulting from provisions of the 
fnal 1942 tax bill, Associated Gas & 
Electric system (familiarly known as 
AGECO and AGECORP) was able to 
report a balance of consolidated income 
in 1942 of $8,660,673, an increase of 2.6 
per cent over the previous year. Oper- 
ating revenues gained 6.5 per cent and 
this gain was only partially absorbed by 
increases in expenses, maintenance, and 
depreciation. (Depreciation increased 
89 per cent, but maintenance only 3.6 
per cent, presumably due to priorities. ) 
Federal and excess profits taxes in- 
creased 20.6 per cent. Gross income de- 
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clined 1 per cent but due to reduced cost 
of funded debt charges, net income 
showed a gain of 2.6 per cent. 

The Federal taxes computed on an an- 
nual corporate basis would have 
amounted to about $11,500,000 but after 
giving effect to the tax saving to be ac- 
complished by filing a consolidated re- 
port, a saving of $3,400,000 was effected. 
Even with the large saving effected, Fed- 
eral taxes showed a substantial gain. 
There is a possibility that a further tax 
saving of about $4,500,000 might be 
realized through deducting interest, etc., 
on AGECO and AGECORP debentures. 
It is understood, however, that the 
Treasury Department is opposed to the 
inclusion of interest accruals on this 
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huge amount of bonds issued by these 
top holding companies, which have been 
in receivership for the past three years, 
and on which no interest is being cur- 
rently paid. 

The trustees in their report of Janu- 
ary 8th, under § 167 of the Bankruptcy 
Act, suggested the creation of a new top 
company to take over all assets and lia- 
bilities of AGECO and AGECORP. 
This company would presumably have to 
raise about $13,000,000 cash (plus an un- 
determined amount for possible tax 
claims). Presumably it would be to the 
advantage of the new company to sell 
bonds, or raise a bank loan for this 
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“a 
@ 
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amount, since this would reduce the sys- 
tem’s tax liability. However, it remains 
questionable to what extent the SEC or 
the Federal court would permit the issu- 
ance of bonds by the new company; in 
any event, the aggregate amount of 
bonds which might be permitted would 
be far smaller than the present outstand- 
ing amount, on which the potential tax 
saving amounts to some $4,500,000. 

The trustees of AGECO and AGE- 
CORP asked for suggestions from | 
the various protective committees for 
bondholders by March 15th, in order to 
aid them in the formulation of a detailed 
plan for the new top company. 
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INTERIM EARNINGS REPORTS 
End of 12-month Period 3-month Period 
Periods Last Prev. Inc. % Last Prev. Ince. % 
flectric-gas Holding Companies 
American Gas & Elec. Consol. ........ Dec. $2.21 $272 D119 $¢$.77 $58 33 
Amer. Power & Lt. (pfd.) Consol. .... Nov. 6.02 44 10 3.15 1.02 2.08 
Parent Co. June 2.98 . D37 43 1.23 D65 
American Water Works Consol. ...... Sept. 74 ; D36 wa oe en 
Parent Co. Sept. 21 j D57 ti ate ma 
Cities Serv. P. & L. (pfd.) Consol. .... Mar.(a) 4.40 Pie aes a 
Parent Co. Dec. 16.56 é ae ” a 
Columbia G. & E. (1st pfd.) Consol. ... Dec. 8.96 k 377 2.55 48 
Commonwealth Edison Consol. ........ Dec. 2.75 ; ts Gi a 
Com. & Southern (pfd.) Consol. ..... Jan. 7.46 4 3.09 2.49 24 
Elec. Bond & Sh. (pfd.) Parent Co. ... Sept. 4.52 ‘ 99 D32 
Elec. Pr. & Lt. (1st pfd.) Consol. ...... Nov. 11.44 ; 3.22 51 
Parent Co. Nov. 1.37 Fe “a 
Eng. Pub. Service Consol. ............ Dec. 9.79 
Parent Co. Sept. D.06 f me HF 
Federal Et. & Trac. Consoh. 26060000 Sept. 1.23 i 27 
L. I. Lighting ‘(pid.) Consol. .....6¢5% Dec. 3.54 ae 
Parent Co. Dec. 5.14 { es 
Middle West Corp. Consol. .......... Sept.(b) .96 ; 41 
Parent Co. Sept.(b) .27 : .07 
Nat'l: Pr: & Light Consol. ....026060.: Nov. 69 i .20 
Parent Co. Nov. A ‘ e 
Niagara Hudson Pr. Co. Consol. ..... Sept. 46 i D.02 
North Amer. Co. Consol. ..........:- Sept. 1.81 , 40 
Parent Co. Sept. 1.48 
Nor. States Pwr. (Del.) (cl. a) Consol. Sept. 6.60 
Ogden Corp. June(c) .03 
Pub. Serv. Corp. of N. J. Consol. ..... Jan. 1.14 
Std. Gas & Elec. (pr. pfd.) Consol. ... Sept. 
Parent Co. Sept. 
United Gas Improvement Consol. ..... Sept. 
Parent Co. 
United Lt. & Pr. (pfd.) Consol. ..... 
; Parent Co. 
Electric-gas Operating Companies 
Boston Edison 
Conn. Lt. & Power 
Cons. Haison N.Y. Consol. ...0ccccces 
Parent Co. 
Cons. Gas of Balto. Consol. .........:. 
Detroit EGisOn GOnsal, coccscecsdeue’s 
Hartiard elec. Bir Co. é iiss cc cecceees 
Indianapolis P. & L. Consol. .......... 
Pacific Gas & Elec. Consol. ..0006.00s 
Public. Service OF Indiana ..o.cesscees N 
San Diewo GaseGe Blee. .ccs ccceeseee N 


Southern California Edison 
Gas Companies 


Amer. Lt. & Traction Consol. ......... 
Brooklyn Union Gas 
El Paso Natural Gas Consol. ......... 
Lone Star Gas Costsol. o.ccccvececscce 
Oklahoma Natural Gas : 
Pacific Lighting Consol. ...........0.- 
Peoples Gas Light & Coke Consol. ..... 
Southern Natural Gas Consol. ........ 
United Gas Corp. (1st pfd.) Consol. ... 
Parent Co. 
lelephone and Telegraph Companies 
American Tel. & Tel. Consol. ........ . i 4 i Le es 
Parent Co. : . ; 1.98 2.31 D14 
General Telephone Consol. .......... S 4 ‘ - * os 


ns 


on, HEL 
= Income 
NEN NN Ped) 
WoO: 
NON: 


197 1.94 ‘ 
445 3.00 48 


SOO IDV) Gm GO ND 
Dwuwrstowoor 
DARWMNDAKDO 





D—Deficit or decrease. (a) Three months (twelve months’ statement not issued). (b) Nine months. 
(c) Six months. 
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What Others Think 


Economics of War Power Supply 


. the year 1942, the electrical 
energy produced by all agencies, 
both private and governmental, contribut- 
ing to the public supply was 188,850,- 
000,000 kilowatt hours. The combined 
demand on the facilities producing this 
energy during the highest hour of the 
year (there are 8,760 hours in a year) 
was 36,900,000 kilowatts. This demand 
was 10,000,000 less than the combined 
generating capacity, which means that 
the nation has a margin of excess capac- 
ity of about one million kilowatts more 
than it had a year ago. 

These figures were recently announced 
from an authoritative quarter—none 
other than President C. W. Kellogg of 
the Edison Electric Institute, in an ad- 
dress before the Western Massachusetts 
Engineering Society, at Springfield, 
Massachusetts, on February 16th. 

Contrasted with conditions surround- 
ing many basic materials which have had 
to be rationed, Kellogg reaffirmed the as- 
surance recently given by J. A. Krug, 
director of the Office of War Utilities, 
that there has been no shortage of elec- 
tricity and is none today. Mr. Kellogg 
went on to discuss the economics of this 
situation. 


| Seeg! he pointed out that by the end 
of 1942 the electric utility business 
of the United States was serving over 
32,250,000 customers. Oddly enough, the 
proportion of power consumed by indus- 
try was 2 per cent less in 1942 than in 
1929. In 1942 industrial power comprised 
56 per cent of the total energy sold. In 
1926 and again in 1929, that ratio was 
57.1 per cent. However, the net growth 
in installed electric generating capacity in 
1942, amounting to 2,585,000 kilowatts, 
was the largest of any year but one, 1925, 
in the history of the industry. On a rela- 
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tive basis, however—that is, in terms of 
per cent increase over pre€xisting capac- 
ity—the year 1942 was topped by every 
one of the eight years from 1923 to 1930, 
inclusive. Mr. Kellogg continued : 


There have been several approaches to the 
war power problem. Each has had what ap- 
peared at the time it was adopted a sound 
basis, but some failed to think the matter } 
through to a conclusion; that is, they failed 
to take account of all contingencies. 3 

The first was to study the size and nature 
of the various items of war production re- 
quired and then to apply to each the known § 
amount of power required per unit of pro- 
duction. Such a computation led to really 
formidable totals. For a while the assump. © 
tion was that these amounts of power had to 
be produced over and above existing require- 
ments—that new generating capacity capable 
of producing them would have to be forth- 
coming. 

This line of reasoning overlooked the fact 
that the magnitude of industrial power re- 
quirements is necessarily incidental both to 
the amount of raw materials upon which it 
operates and to the man power required to 
do the work. Economic forces have always 
kept the supply of materials down to about 
the level of demand; there has on the whole 
never been percentage-wise much more of 
the raw materials of industry than was 
needed for current production. This followed 
inevitably from the fact that nothing is pro- § 
duced much beyond the point of filling orders 
for the material in question. 

Whatever the reason, however, it was very 
early in the war preparedness program that 7 
the demands of that program meant a direct 
competition, for a relatively limited supply 
of materials, between war preparedness and 
civilian activities. I recall personally, because 
I was part of the organization, that “priori- 
ties,” as a subject for special treatment by 
the Defense Commission, came up first in the 
autumn of 1940, at a time when the monthly 
war expenditures of the government were 
one-twentieth their present current level. & 
With the reorganization of the Defense 
Commission into OPM at New Year 1941, 
priorities had in the few months’ interim 
become of such paramount importance that 
it was made one of the main divisions in the 
new organization. But even at that time, 
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WHAT OTHERS THINK 


preparedness expenses were only one-twelfth 
what they are running today. 


In spite of this early emergence of 
the preparedness program, the natural 
momentum of the economic mechanism 
of alarge country such as our own tended 
to make anticipated shrinkage in civilian 
economy lag. As a result, there was a cer- 
tain amount of war load superimposed 
upon a substantial civilian load around 
the time of Pearl Harbor and shortly 
after, which led to the belief that war 
production would of itself require in- 
creases in power production facilities. 
Mr. Kellogg explained this: 

For example, it was one and a quarter 
years after the Defense Commission was set 
up that there occurred the greatest increase 
in industrial electric energy output over the 
corresponding month of the preceding year. 
In that month, September, 1941, industrial 
energy output was 1,656,000,000 kilowatt 
hours over 1940, which amounted to about 
1.39 kilowatt hours for each dollar of in- 
crease in war preparedness expense. It was 
in that summer (July, 1941), and evidently 
based on the conditions I have mentioned, 
that the Federal Power Commission fore- 
cast power demands by the end of 1942 
which were 6,673,000 kilowatts (or 20 per 
cent) greater than they later proved actually 
to oe been when the record for 1942 was 
closed. 


ITH the further progress of the 

war production program, however, 
it became clear that the “superposition” 
theory was not sound. Six months after 
Pearl Harbor the ratio of expenditures 
for power to total war expenditures had 
dropped to less than one-sixth of what 
it had been a year earlier. The speaker 
amplified this with statistical charts 
showing that as the war work grew in 
size and intensity, proportionate power 
capacity requirements decreased. Mr. 
Kellogg continued : 

The conclusion which the war experience 
through 1942 seems to demonstrate is that 
electric energy requirements really follow 
most closely the volume of industrial pro- 
duction. This ratio carries through in a un- 
broken chain for a continuous period of five 
years ending with 1942, a period covering the 
transition from peace to maximum war ef- 
fort. Reflection will show why this is logical 
to expect. As was pointed out earlier, elec- 
tric energy requirements for manufacturing 
are not a thing in themselves but are the re- 
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sultant of industrial activity; and industrial 
activity in turn is rigidly limited by the ma- 
terials upon which it can be applied. This 
limitation, being a physical one, is inde- 
pendent of peace or war—if war demands in- 
crease as they have done, they can be met 
only by a corresponding draft on civilian 
activities. Naturally the stimulus and pres- 
sure of war demands produce some greater 
output of the raw materials (as I plan to 
discuss later) but the total, war plus civilian, 
is limited in the manner I have stated. 


Mr. Kellogg gave corresponding ex- 


amples in the case of the displacement of 
man power, steel, coal, and munitions. 


He concluded: 


Even in a war effort as great as our ow 
(and nothing of its magnitude has ever be. 
made by any nation at any time) there c 
a time when a peak is reached and the v® 
ume of expenditure begins to drop off. Ther 
are various reasons for this. One is that a 
substantial part of the expenditures to date 
has consisted in the construction and tool- 
ing of new plants for doing specific war 
work, These expenditures once made do not 
have to be repeated. Another reason is that 
great efforts had to be put forth initially to 
build up stocks of essential munitions. After 
this first accumulation was assured, the 
maintenance of it becomes a relatively 
smaller task. The turning point appeared in 
November, 1942, in which month, after a 
steady gain, averaging since the end of 1941 
nearly $400,000,000 a month over the month 
immediately preceding, the war expenditures 
were less than November in both December 
and January. 

In 1942 electric energy output in kilowatt 
hours was 12.2 per cent greater than the pre- 
vious year, while the maximum demand for 
power was but 5.1 per cent higher. The lat- 
ter quantity is the one which measures the 
ability of the utility industry to carry the 
load. The difference between the two rates 
of growth is due to longer hours of opera- 
tion, thus producing a higher load factor. 
The load factor of the nation in 1942 set an 
all-time high of 58.4 per cent, the highest 
previous figure having been 54.5 in both 1929 
and 1941. This favorable result arose out 
of the greater use of the facilities by in- 
dustry under the pressure of war. The re- 
sult was, however, largely out of the hands 
of the utilities themselves, since they had to 
carry the load at all times but having no con- 
trol over operations of individual plants. 


en complimenting the steam rail- 
roads for their outstanding job in 
taking care of the carrier requirements 
of the war production program, Mr. 
Kellogg ventured some speculation as to 
the future: 
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What Others Think 


Economics of War Power Supply 


|e one the year 1942, the electrical 
energy produced by all agencies, 
both private and governmental, contribut- 
ing to the public supply was 188,850,- 
000,000 kilowatt hours. The combined 
demand on the facilities producing this 
energy during the highest hour of the 
year (there are 8,760 hours in a year) 
was 36,900,000 kilowatts. This demand 
was 10,000,000 less than the combined 
generating capacity, which means that 
the nation has a margin of excess capac- 
ity of about one million kilowatts more 
than it had a year ago. 

These figures were recently announced 
from an authoritative quarter—none 
other than President C. W. Kellogg of 
the Edison Electric Institute, in an ad- 
dress before the Western Massachusetts 
Engineering Society, at Springfield, 
Massachusetts, on February 16th. 

Contrasted with conditions surround- 
ing many basic materials which have had 
to be rationed, Kellogg reaffirmed the as- 
surance recently given by J. A. Krug, 
director of the Office of War Utilities, 
that there has been no shortage of elec- 
tricity and is none today. Mr. Kellogg 
went on to discuss the economics of this 
situation. 


pe he pointed out that by the end 
of 1942 the electric utility business 
of the United States was serving over 
32,250,000 customers. Oddly enough, the 
proportion of power consumed by indus- 
try was 2 per cent less in 1942 than in 
1929. In 1942 industrial power comprised 
56 per cent of the total energy sold. In 
1926 and again in 1929, that ratio was 
57.1 per cent. However, the net growth 
in installed electric generating capacity in 
1942, amounting to 2,585,000 kilowatts, 
was the largest of any year but one, 1925, 
in the history of the industry. On a rela- 
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tive basis, however—that is, in terms of 
per cent increase over pre€xisting capac- 
ity—the year 1942 was topped by every § 
one of the eight years from 1923 to 1930, 
inclusive. Mr. Kellogg continued: 


There have been several approaches to the & 
war power problem. Each has had what ap- 
peared at the time it was adopted a sound © 
basis, but some failed to think the matter # 
through to a conclusion; that is, they failed 
to take account of all contingencies. 

The first was to study the size and nature & 
of the various items of war production re- © 
quired and then to apply to each the known 
amount of power required per unit of pro-§ 
duction. Such a computation led to really 
formidable totals. For a while the assump. © 
tion was that these amounts of power had to # 
be produced over and above existing require- © 
ments—that new generating capacity capable © 
of producing them would have to be forth- © 
coming. : 

This line of reasoning overlooked the fact 
that the magnitude of industrial power re- 
quirements is necessarily incidental both to © 
the amount of raw materials upon which it © 
operates and to the man power required to 
do the work. Economic forces have always 
kept the supply of materials down to about § 
the level of demand; there has on the whole 
never been percentage-wise much more of 
the raw materials of industry than was 
needed for current production. This followed 
inevitably from the fact that nothing is pro- 
duced much beyond the point of filling orders 
for the material in question. 

Whatever the reason, however, it was very 
early in the war preparedness program that 
the demands of that program meant a direct 
competition, for a relatively limited supply 
of materials, between war preparedness and 
civilian activities. I recall personally, because 
I was part of the organization, that “priori- 
ties,” as a subject for special treatment by 
the Defense Commission, came up first in the 
autumn of 1940, at a time when the monthly 
war expenditures of the government were 
one-twentieth their present current level. 
With the reorganization of the Defense 
Commission into OPM at New Year 1941, 
priorities had in the few months’ interim 
become of such paramount importance that 
it was made one of the main divisions in the 
new organization. But even at that time, 
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preparedness expenses were only one-twelfth 
what they are running today. 


In spite of this early emergence of 
the preparedness program, the natural 
momentum of the economic mechanism 
ofalarge country such as our own tended 
fo make anticipated shrinkage in civilian 
eonomy lag. As a result, there was a cer- 
tain amount of war load superimposed 
upon a substantial civilian load around 
the time of Pearl Harbor and shortly 
after, which led to the belief that war 
production would of itself require in- 
creases in power production facilities. 
Mr. Kellogg explained this: 
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use The conclusion which the war experience 
ca through 1942 seems to demonstrate is that 
he electric energy requirements really follow 
cs most closely the volume of industrial pro- 
and duction. This ratio carries through in a un- 


broken chain for a continuous period of five 


rel. years ending with 1942, a period covering the 


41 transition from peace to maximum war ef- 
ao fort. Reflection will show why this is logical 
a to expect. As was pointed out earlier, elec- 
the tric energy requirements for manufacturing 
a are not a thing in themselves but are the re- 
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sultant of industrial activity; and industrial 
activity in turn is rigidly limited by the ma- 
terials upon which it can be applied. This 
limitation, being a physical one, is inde- 
pendent of peace or war—if war demands in- 
crease as they have done, they can be met 
only by a corresponding draft on civilian 
activities. Naturally the stimulus and pres- 
sure of war demands produce some greater 
output of the raw materials (as I plan to 
discuss later) but the total, war plus civilian, 
is limited in the manner I have stated. 


Mr. Kellogg gave corresponding ex- 
amples in the case of the displacement of 
man power, steel, coal, and munitions. 
He concluded: 


Even in a war effort as great as our own 
(and nothing of its magnitude has ever been 
made by any nation at any time) there comes 
a time when a peak is reached and the vol- 
ume of expenditure begins to drop off. There 
are various reasons for this. One is that a 
substantial part of the expenditures to date 
has consisted in the construction and tool- 
ing of new plants for doing specific war 
work, These expenditures once made do not 
have to be repeated. Another reason is that 
great efforts had to be put forth initially to 
build up stocks of essential munitions. After 
this first accumulation was assured, the 
maintenance of it becomes a relatively 
smaller task. The turning point appeared in 
November, 1942, in which month, after a 
steady gain, averaging since the end of 1941 
nearly $400,000,000 a month over the month 
immediately preceding, the war expenditures 
were less than November in both December 
and January. 

In 1942 electric energy output in kilowatt 
hours was 12.2 per cent greater than the pre- 
vious year, while the maximum demand for 
power was but 5.1 per cent higher. The lat- 
ter quantity is the one which measures the 
ability of the utility industry to carry the 
load. The difference between the two rates 
of growth is due to longer hours of opera- 
tion, thus producing a higher load factor. 
The load factor of the nation in 1942 set an 
all-time high of 58.4 per cent, the highest 
previous figure having been 54.5 in both 1929 
and 1941. This favorable result arose out 
of the greater use of the facilities by in- 
dustry under the pressure of war. The re- 
sult was, however, largely out of the hands 
of the utilities themselves, since they had to 
carry the load at all times but having no con- 
trol over operations of individual plants. 


y. complimenting the steam rail- 
roads for their outstanding job in 
taking care of the carrier requirements 
of the war production program, Mr. 
Kellogg ventured some speculation as to 
the future: 
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We know that the rate of expansion of 
the expenditure for war is dropping—the 
monthly increase is about a quarter in the 
last two months what it was in the first ten 
months after Pearl Harbor. We know also 
that the displacement of civilian by war ac- 
tivity continues apace. It seems doubtful 
therefore that the growth in industrial ac- 
tivity in 1943 will be as great as it was in 
1942. The general prevalence of this feeling 
is reflected in this year’s construction budgets 
of industry, which show on the average one- 
half the size they did at the same time in 
1942. It would be surprising, therefore (as- 
suming the war continues through this year), 
if electric output or peak grew as much in 
1943 as it did in 1942. Discontinuance of War 
Time and abandonment of the dimout, if 
generally adopted, could conceivably cause 
greater growth in peak load in 1943 than oc- 
curred in 1942; but on the other hand the 
new generating capacity scheduled for com- 
pletion in 1943 is nearly twice as large as the 
growth in peak load recorded last year. 

As to post-war conditions, I have no 
prophecy whatever to make as to how long 
the war will last, but we have some indica- 
tions of the magnitude of the problems of 
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readjustment after the war when we refle 
that even now 17,500,000 persons are er 
ployed in war work and 7,000,000 are in t 
armed forces, and when we consider furthd 
that 65 per cent of the total national inco 
is now being applied to war work. This ra 
of war expenditure took two years to buil 
up; it will probably shrink more rapidly tha 
it grew, even if, due to its size and world 
wide scope, the dissolution of war age 
tivity should be a more gradual process afteme 
this war than it was after World War I. I 
any event, it will take a quick pick- “up i 
deed in the resumption of civilian activit 
to prevent an initial slowdown in busines 
activity resulting from discontinuance o} 
war activity. 


















The initial severity of the post-wa 
slack will be largely measured by th 
degree of dislocation of the war period 
But the speaker ventured the hope tha 
it would be a relatively short experience 
and that the huge mass of deferred de 
mands built up during the war will haster 
transition to a peace economy. 













States’ Rights in Utility Rate Making 


HE Arkansas Department of Pub- 

lic Utilities, in a very forthright 
manner, has apparently set off a giant 
firecracker in connection with the Fed- 
eral Power Commission investigation of 
the prices charged by the Southwest 
power pool for electric supply to an alu- 
minum plant at Lake Catherine, Arkan- 
sas. The FPC undertook this investiga- 
tion under color of a presidential direc- 
tive issued by the White House last Sep- 
tember 22nd, which set the FPC up as 
an agency to investigate and determine 
the reasonableness of prices paid by war 
plants for their electrical energy—also 
the availability, if any, of alternate power 
supply at lower cost. 

The Arkansas commission entered the 
case as an intervenor when it became ap- 
parent that the findings of the FPC 
might result in disturbing the general 
rate structure of the various private utili- 
ties which form the Southwest power 
pool, the principal unit of which is the 
Arkansas Power & Light Company. 

On February 17th Wade L. Martin, 
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chairman of the Louisiana Public Service 
Commission, in his capacity as the chair 
man of the executive committee of the 
National Association of Railroad andy 
Utilities Commissioners, submitted to 


the other members of that committee aly ’ 
request from the Arkansas commissiong® 
that the NARUC get into the fight, pre-3q. 
sumably on the side of the Arkansasg™ 4 ! 
commission. i sated 
The Arkansas commission’s position A 
was ably presented in a statement by tive 
Judge P. A. Lasley, its special counsel, infMy So 
Federal Power Commission Docket IT- m ins 
5802. It appears that all of the state com- of | 
missions had been solicited by the Arkan- IT- 
sas group in this matter and that three 4. 
of them—Kansas, Missouri, and Okla- in 6 
homa—had already actively joined the all 
fray. : $10F 
At 
ET result was the action of the exec- BH west 
N utive committee of the NARUC all tt 
in agreeing to instruct its general solicitor BH of ¢] 
to file a brief as amicus curiae. The asso- BH mak, 
ciation’s legal officer was so instructed BM the , 
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“THE ENEMY CAN’T SEEM TO SOLVE CORPORAL IOWA BILL BROWN’S 
HOG FENCE DEFENSE” 


Mina telegram of February 20th, which 
stated : 


A majority of the members of the execu- 
tive committee have voted to instruct you as 
general solicitor to intervene and file brief 
amicus curiae on behalf of the association 
in support of the position of the department 
of public utilities of Arkansas in Docket 
IT-5802 before the Federal Power Commis- 
sion and you will please proceed accordingly. 
Also please arrange to make mention of this 
in one of your early bulletins in order that 
all parties concerned and member commis- 
sions might be informed. 


And just what was there in the South- 
west power pool investigation to stir up 
all this ruckus? Judge Lasley’s statement 
of the Arkansas commission’s position 
makes this perfectly clear. He said that 
the Arkansas board did not file its inter- 


vention in the interest of any of the util- 
ity companies. It was filed in the interest 
of the nation’s war effort and to prevent 
an invasion of the Arkansas commis- 
sion’s exclusive jurisdiction. Judge Las- 
ley stated on this point: 


The [Arkansas] department i is further of 
the opinion that it is its duty to protest and 
oppose any attempt on the part of any agency, 
national or state, to force the utilities op- 
erating in Arkansas to serve civilian or war 
industries at rates too low to return to the 
company the cost of service, including op- 
erating expenses, depreciation, and return 
upon the facilities used in such service and 
to amortize any special emergency facilities 
constructed for service to either of the in- 
dustries and which will not, after the emer- 
gency, be used and useful in the service. 

The department is not interested in the 
controversy between the public and private 
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power advocates. It does believe, however, 
and suggests that those advocates should 
take a vacation during the war and that 
neither should take advantage of the emer- 
gency to advance their respective theories. 

Furthermore, the department believes that 
the question of public and private power 
should be determined by Congress and the 
various state legislatures and not by rate 
regulatory bodies, either state or national, 
and that the members of such bodies should 
refrain from specifically espousing either 
side of the question at any time and especial- 
ly during the war. 

The department knows it should not, and 
suggests that other regulatory bodies of the 
states and nation should not, under any pre- 
text or guise whatever, attempt during the 
emergency to extend their powers beyond 
the well-defined statutory and constitutional 
limitations. 


Wi respect to the jurisdictional 
issue, Judge Lasley pointed out 
that any attempt on the part of a Fed- 
eral agency to exercise power over state 
matters not clearly provided by statutory 
and constitutional law must be actively 
resisted by the states. Otherwise, local 
jurisdiction would become impotent and 
Federal encroachment would become the 
“rule and not the exception.” The Lasley 
statement continued : 


It was, at the time of the formation of 
the pool, and is now, the view of the de- 
partment that both private and public power 
should work together, codperate, and co- 
Ordinate all public and private power-gen- 
erating facilities and supply energy to all war 
industries at reasonable rates with the ex- 
penditure of a minimum of public funds, and 
the use of the least amount of critical ma- 
terial consistent with sound construction and 
operation. 

The order instituting this investigation, is- 
sued September 1, 1942, specifically limited 
the investigation to those matters within the 
jurisdiction of the Federal Power Commis- 
sion. Since exclusive jurisdiction to regu- 
late rates to Arkansas consumers, whether 
they be war plants or not, is vested in the 
Arkansas department and not in the Federal 
Power Commission, the department con- 
strued the order as applying only to the in- 
terstate transmission and sale of power to 
the Arkansas Power & Light Company by 
the other pool members and that there would 
be no attempt to inquire into the rate for 
the sale by the Arkansas Company to the 
aluminum plant. 

A copy of this order, together with a let- 
ter from the commission, was transmitted 
to the department. In the letter the commis- 
sion asked, among other things, if the de- 
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partment was interested in a conference with 
respect to the matters involved in the order. 
Before the commission had made a field in. 
vestigation of the matters involved or the 
cause was set for hearing, the department 
advised the commission that it was interested 
in the interstate rates involved in the South- 
west power pool arrangement and their ef- 
fect on the rates which the Arkansas Com- 
pany might charge the aluminum plant. The 
department expressed a desire to sit in and 
be represented at any conferences with re- 
spect to these interstate rates. 

Notwithstanding this request, the Federal 
Power Commission undertook a field inves- 
tigation of the matters involved and the de- 
partment was not requested to furnish any 
information, attend any conference, nor 
otherwise consulted with respect to either 
the interstate rates or the rate to the alumi- 
num plant. 


Judge Lasley concedes that the FPC 
has exclusive jurisdiction over rates at 
which the pool members supply power 
in interstate commerce to the Arkansas 
Power & Light Company for sale by it 
to the aluminum plant. But he adds that 
the FPC has no jurisdiction whatever 
over the rate at which the latter company 
supplies power to the aluminum plant. 
Yet, the commission has obviously gone 
into such matters and the direction of 
its proceedings has indicated that the 
FPC counsel is out to reduce intrastate 
as well as interstate rates on power for 
the aluminum plant. 


. activity of the Arkansas De- 
partment of Public Utilities was 
further described by Judge Lasley: 


When the rate to the aluminum plant was 
filed with the department, it caused its engi- 
neering and accounting staffs to make an 
investigation as to the reasonableness of this 
rate. The staff was instructed to make a 
comparison of that rate with the rate of the 
Ark-La Codéperative for service to the alu- 
minum plant. In directing that this compari- 
son be made, the department was following 
the suggestion that the Honorable Leland 
Olds, chairman of the Federal Power Com- 
mission, made in a public address at Sante 
Fe, New Mexico, on September 8 or 9, 1941, 
to the effect that an efficient way of measur- 
ing the reasonableness of rates of private 
companies was a comparison of its rates with 
publicly owned or financed agencies. Such 
a comparison was made and an analysis of 
the cost of service by the Ark-La showed 
that the rate for its service was too low; and, 
for the Ark-La to recover its cost of energy 
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and all other operating costs and expenses, 
including reasonable annual depreciation and 
the interest on public funds borrowed, the 
rate of the Ark-La should have been sub- 
stantially higher. Furthermore, it was the 
opinion of the department that the amount 
which the Arkansas Power & Light Com- 
pany would be able to retain under the pool 
contract would not be sufficient to cover the 
cost of generating the energy which it would 
generate and furnish the aluminum plant 
and to amortize such of its investment in 
special facilities that would not be used and 
useful after the expiration of the contract. 
Notwithstanding this fact, the rate was per- 
mitted to become effective by operation of 
law, with the admonition to the Arkansas 
Company that any loss on account of this 
contract and service to the aluminum plant 
must be borne by the company, and not 
saddled upon its ratepayers. 

Since this hearing, the department again 
has investigated the reasonableness of the 
rate to the aluminum plant and is now con- 
vinced that the Arkansas Power & Light 
Company actually will lose money on its con- 
tract with the Defense Plant Corporation, 
should it be required to amortize a substan- 
tial portion of its investment in special fa- 
cilities out of the revenues received under 
the contract. 


The Arkansas spokesman said that his 
department will insist that none of the 
companies under its jurisdiction—Ar- 
kansas Power & Light Company, South- 
western Gas & Electric Company, and 


Oklahoma Gas & Electric Company— 
should be required to serve any war in- 
dustry at a rate “which merely covers 
the incremental cost of the service with 
nothing allowed for maintenance, depre- 
ciation, and return upon investment.” To 
do so, in the opinion of the Arkansas de- 
partment, would penalize Arkansas rate- 
payers who for years have paid for the 
carrying of facilities made use of during 
the emergency. The ratepayers, he said, 
are carrying their just portion of the war 
burden and should not have inflicted on 
them heavier responsibilities because of 
the war which are not borne by other 
citizens of the nation. 


N concluding his statement, Judge 
Lasley moved that all evidence, docu- 
mentary and parol, bearing on the rea- 
sonableness of the aluminum plant rate, 
should be excluded and stricken from the 
FPC record, and that further evidence 
should be confined and limited to the rea- 
sonableness of the rates and matters over 
which the FPC has jurisdiction. 
Whether the NARUC in its forthcom- 
ing brief as amicus curiae will take an 
equally strong position remains to be 
seen. 





Democracy and the TVA 


alt bs TVA is playing a great part 
in the total mobilization of 
America which will help to win that war 
for the democratic principle,” remarked 
Leland Olds, chairman of the Federal 
Power Commission at the Conference of 
TVA Distributors, at Chattanooga, Ten- 
nessee, on February 16, 1943. “But the 
relation of TVA to democracy, to the de- 
fense of democracy, to the building and 
preservation of a democratic civilization, 
is far more fundamental than that.” 

The speaker continued in part as fol- 
lows: 

Economic democracy is as fundamental a 
part of the American tradition as political 
democracy. It has constituted the vitality of 
our heritage of freedom. 

It is in terms of this great American tradi- 
tion that I want to talk about TVA and 
democracy, for I am convinced that in the 
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TVA principle the country has found a “way 
to build and preserve a glorious democratic 
civilization. 

And I am going to amplify the statement 
that the TVA principle offers a sure way to 
preserve our traditional democracy by as- 
serting that it provides a means of reversing 
the powerful trend of the past generation 
toward centralized control of the country’s 
economic life by an all-powerful corporate 
bureaucracy. 


By planned regional abundance of low- 
cost electricity, each community and 
each group of communities, Mr. Olds 
felt, could encourage local production en- 
terprises to employ their own people and 
to provide for their own needs. In this 
way the trend toward centralized control 
of the country’s economic life by an “all- 
powerful corporate bureaucracy” would 
be eliminated. 
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f aapoes that the TVA is essentially 
a regional, not a national, agency, 
Mr. Olds added that TVA management 
is located in and has identified itself with 
the region which it serves. It is vested 
with appropriate powers and the flexible 
corporate type of organization necessary 
to enable it to assist the people of the 
region in marshaling their resources. 
Quoting the 1941 TVA report, he said: 


.... the authority is enabling the people to 
reclaim and revitalize many thousands of 
acres of their forest and agricultural lands. 
In the laboratory intensive research is un- 
covering new opportunities for taking ad- 
vantage of native resources in the everyday 
business of earning a living. Working with 
the people and through their institutions, the 
TVA is perfecting new coGperative tech- 
niques for solving region-wide problems that 
overrun established political boundaries. 


In other words, although the govern- 
ment provided the capital for starting 
the TVA, this enterprise belongs essen- 
tially to the people of the region which 
it serves. It is their agency. And it has 
been established for the codrdinated 
planning of the use of their resources. 
It is enabling them to lift their economic 
life to new levels which will assure higher 
standards of living for farmers and wage 
earners as well as sustained prosperity 
for local business institutions. 


UTLINING in brief certain aspects of 
the TVA, Mr. Olds pointed out 
that the application of the TVA principle 
has unquestionably restored the distribu- 
tion of electricity to “home-town control 
and management.” This home-town con- 
trol of the business of supplying elec- 
tricity has done much to eliminate dis- 
crimination against small customers in 
charges for electricity. And the TVA 
principle is assuring the survival through- 
out the valley of the individual farm. 
The essential principle of the TVA ap- 
proach to sound regional economy in- 
cludes, in Mr. Olds’ opinion, the bring- 
ing back to the valley of the control of 
its own resources, as well as planned co- 
Operation of all agencies, public and 
private, in the use of those resources for 
orderly economic and social develop- 
ment. In short, “it offers the people of a 
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region a democratic procedure for pro- 
moting the ‘general welfare.’ ” 
Illustrating his remarks he continued: 


The results are most obvious in the field 
of electric power. The development of the 
region’s power supply is no longer in the 
hands of men responsible to holding compa- 
nies which were little more than departments 
of a centralized financial bureaucracy domi- 
nating the flow of capital into business enter- 
prise throughout the country. Instead, the 
operation of the valley’s power system is con- 
trolled locally, in terms of policies designed 
to serve the primary purpose of increasing 
the economic well-being of the people who 
live in it. 

Similarly, the region’s supplies of fertiliz- 
er are no longer dominated by great chemi- 
cal combines whose control could be traced 
back to the same financial center as that 
which dominated the region’s power supply. 
Instead, there is experimentation with the 
use of the valley’s own resources to restore 
its fertility. ... 

So, also, the control of the agricultural 
life of the valley need no longer rest in the 
hands of great packing, milling, and gro- 
cery combines whose control of the national 
food markets once forced the individual 
farmers to crowd the soil for money crops 
without replenishing it. Under TVA leader- 
ship you have combined to redeem your way 
of life by balanced farming and local pre- 
serving and processing of its products. 


SS all these things mark prog- 
ress, Mr. Olds added that before a 
well-rounded, balanced regional eco- 
nomic life is created, one must go much 
further in the application of the TVA 
principle. Progress toward codperation 
in each country, he felt, must proceed in 
accordance with its history and its tradi- 
tion. In the American tradition of the in- 
dependent farm and the small business, 
“before the days of the giant corpora- 
tions ruled by financial bureaucracy,” 
there existed a powerful community co- 
Operative spirit. In this respect he said: 
... It is my conviction that this regional 
responsibility for the recreation of small 
business can be undertaken by a natural ex- 
tension of the TVA principle into all phases 
of a region’s life. 

In working out this extension of the TVA 
principle, each community, each group 0 
communities forming a region, must assume 
conscious responsibility for its economic life, 
nurturing and supporting the institutions and 
agencies which serve it. There must be loy- 
alty to the farmers producing the necessary 
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ition agricultural products, loyalty to the small possible in local or state channels. It has 
d in industries producing necessary manufac- determined the amount of excess produc- 
radi- tured products, loyalty which assures them ti54 over local needs and has distributed 


e in- a market in spite of the blandishments of na- : : 
tional advertising by great corporations rep- this excess. It has encouraged highest 


1€SS, resenting economic bureaucracy. In short, | quality production and service. And it 
poi Pra gpa each — must oe has crystallized public sentiment on con- 
ute itselt as an economic democracy, taking structive problems by the presentation of 


thought for providing its small business ; b 
enterprises with the necessary market and facts and the exchange of ideas between 


the capital required to undertake and con- organizations. 
tinue their particular line of service. Mr. Olds added: 
: : , ... 1 see such regional codperation as the full 
M: Olds cited the Arizona Industrial flowering of the TVA principle. With pur- 
Congress as an example of re- pose and drive behind it, I am convinced that 





; : : ‘ this principle can reverse the trend toward 
gional economic democracy. This Indus centralized economic bureaucracy and thus 


7 Rage art m 
trial Congress has helped all existing or- preserve the traditional form of small enter- 
ganizations to function most efficiently prise, whether in agriculture, industry, or 
for their individual members. It has cre- trade, which has been characteristic of 


ated markets nearest the point of origin American democracy. 


for all products and retained all business Maintaining that the TVA principle 
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offers the way to restore service as the 
primary objective of business in a de- 
mocracy, Mr. Olds concluded that the co- 
Operative ideal in back of the TVA prin- 


ciple opens infinite vistas of democracy 
—a democracy in which the people con- 
trol their economic life. 


—E. M. P. 





SEC Justifies Its Appropriation 


N January 12th, in hearings before 

the House Appropriations subcom- 
mittee, which have only recently been 
published, Chairman Ganson Purcell 
made some interesting comment on the 
work of the Securities and Exchange 
Commission dealing with the administra- 
tion of the Holding Company Act. Mr. 
Purcell said the biggest job of the SEC 
right now is the administration of § 11. 
Summarizing this work of the commis- 
sion as of that date, Mr. Purcell stated: 


You will note that there are now 48 such 
proceedings pending. These 48 proceedings 
involve practically all of the public utility 
holding company systems which are regis- 
tered with us. More specifically, the aggre- 
gate assets of the companies involved in 
these proceedings are about $14,250,000,000 
out of a total of $16,000,000,000 which repre- 
sent the assets of all holding company sys- 
tems that are registered with us. 

In 32 of these proceedings the commission 
has already entered orders prescribing action 
to be taken by the systems in order to com- 
ply with the law; and in other cases we are 
going ahead as rapidly as possible in the 
matter of issuing those orders, and we hope 
that they will all be issued in a very short 
time. In addition the commission has issued 
about 115 orders approving transactions for 
partial compliance with the integration and 
corporate simplification provisions of the 
act. 

As you will remember, in the statute, in 
§ 11(c), it is provided that any holding com- 
pany system or subsidiary subject to an or- 
der under §11(b) (1) or 11(b) (2) has a 
year to comply with those orders, and on 
a showing of due diligence in endeavoring to 
carry out an order, the commission can grant 
an additional year if it seems necessary and 
proper. I may say that thus far we have 
granted seven applications for extension and 
have not turned down any for which appli- 
cation was made. 

We have reached a point in our § 11 work 
where some interpretations of the orders and 
findings of the commission have inevitably 
been sought in the courts. We have pres- 
ently in the neighborhood of 25 cases in 
circuit courts of appeals, all of them involv- 
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ing very important issues, most of them in- 
volving orders either for integration under 
§ 11(b) (1) or for corporate simplification 
and redistribution of voting power under 
§ 11(b) (2). 

Five of the cases have already been ar- 
gued and we may expect opinions in them 
from the circuit courts shortly; and it may 
well be that the Supreme Court itself will 
pass on some of these important points in the 
near future. 


Pee Purcell mentioned one 
particular development. It was a 
case on appeal from a § 11(b) (1) order 
taken before the third U. S. Circuit 
Court of Appeals by the United Gas Im- 
provement Company. A few weeks af- 
ter argument in the case, the. company 
came in with a voluntary plan which, in 
the words of Chairman Purcell, “I think 
it safe to say, we feel has every chance 
of meeting the requirements of the act 
satisfactorily.” 

A few days after that Federal Water 
& Gas Corporation gave up legal pro- 
ceedings and filed a plan for voluntary 
compliance. A day or so later Niagara 
Hudson voted to file a plan which has 
been worked up and discussed with the 
SEC Public Utilities Division. Chair- 
man Purcell concluded: 

Perhaps it it wishful thinking on my part 
—but it is based on the type of report that 
has proven good in the cases I have men- 
tioned—but it seems likely that there are 
several other of the major holding company 
systems that are presently working on plans 
and contemplate filing them in the near 
future. 


The chairman went on to say that in 
the course of the past fifteen months or 
more there have been suggestions from 
various sources that the work under § 11 
should be discontinued for the duration 
of the war. The chairman said on that 
point: 
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WHAT OTHERS THINK 


We are very ready to agree and always 
have been that § 11 proceedings should not 
be permitted to interfere with actual utility 
operations in the war effort, and we have 
taken steps to insure that there will be no 
such interference. We do not agree with 
the theory that these proceedings should be 
discontinued for the duration of the war. 
Our reason is that if the proceedings should 
be suspended, instead of obtaining construc- 
tive effects resulting in the conservation of 
values, the abatement of the proceedings 
will permit the continuance of unsound and 
uneconomic structures with their destructive 
effects on values to security holders. 

So, I want to repeat that we are careful 
wherever we turn not to interfere in any 
way with the conduct of these war plants, 
and we are also equally conscious that we 
should drive forward in our work where 
it will not so interfere, and particularly 
where it will advance the war effort and the 
general public interest. 

I have a rather good example of what I 
have in mind here. During September or 
October we issued orders under §§ 11(b) (2) 
and 11(b) (1) as to two separate holding 
company systems: One was the Community 
Power & Light system, and the other the 
United Light & Power system. 

United owned a fairly sizable group of 
operating properties in the panhandle of 
Texas. Southwestern, a subsidiary of Com- 
munity, owned adjacent property in Texas 
and New Mexico. We approved plans where- 
by Southwestern was to be recapitalized. 
Previously we had ordered United to give 
up control of its panhandle properties and 
in the case I am telling you about we per- 
mitted Southwestern to acquire these pan- 
handle properties from United. 

That resulted again, as far as the securi- 
ties are concerned, in bonds of Southwestern, 
which had previously been selling at a dis- 
count in the market, being paid out in cash 
at their full face value. 

Now on the practical operations side: 
This plan increased the ability of the com- 
bined panhandle and Southwestern systems 
to meet their respective power loads with- 
out the addition of any new generating fa- 


cilities by permitting the more efficiem use 
of such facilities. The resulting intercon- 
nections and common ownership thereby de- 
ferred the necessity of their purchasing tur- 
bines, boilers, and generators for several 
years to come. That is a distinct advantage 
when you consider the shortage of critical 
materials and equipment of that character 
and the necessity of expanding power pro- 
duction to meet war loads. 


HAIRMAN Purcell told the subcom- 

mittee that he could not say definite- 
ly when the SEC would complete its 
work under § 11. “It is pretty difficult 
to say,” he said, “although I think it can 
be said without any doubt that it will not 
be possible to complete it before the end 
of the fiscal year 1944 because of the 
time element inherent in § 11.” 

In response to a question by Repre- 
sentative Wigglesworth, Republican of 
Massachusetts, as to whether any simpli- 
fication proceedings had been completed, 
Chairman Purcell mentioned several pro- 
grams, including Southern Union Gas 
Company, Lone Star Gas Corporation, 
Empire Gas & Fuel Company, Public 
Service Company of Indiana, Com- 
munity Power & Light Company, and 
Jacksonville Gas Company. In addition, 
the SEC has issued orders giving com- 
plete blue prints which certain major 
systems must take to comply with § 11. 
This was done in the case of United 
Light & Power, which has filed sixteen 
or seventeen applications for partial com- 
pliance therewith. All but one of these 
has been completed and the company was 
said to be ready to file additional appli- 
cations as fast as the SEC can handle 
them. United Light & Power, therefore, 
is virtually complete. 
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Order Controls Materials Flow 


HE Office of War Utilities, recently cre- 
ated within the War Production Board to 

administer war activities of electric, gas, water, 
steam, and communications utilities, issued its 
first basic order on February 24th governing 
the flow of materials into the entire utilities 
field with the exception of communications. 

The order, U-1, replaces the former order 
P-46 and was the first industry order to be 
integrated with the new controlled materials 
lan. 
; An important group of provisions, designed 
to affect sharing of material and equipment 
in utility inventories, requires utilities to sell 
surplus stocks as a condition for continuing 
to receive priorities assistance. These provi- 
sions are linked with the creation of regional 
surplus stock offices, to be in operation through- 
out the United States this month, through 
which utilities will carry on the redistribution 
of their surplus materials and equipment. 

The order also authorized the use of a higher 
rating, AA-1, and allotment symbol, to per- 
mit utilities to obtain materials for mainte- 
nance, repair, and minor construction. The or- 
der also, for the first time, brings under in- 
ventory regulation stocks of controlled ma- 
terial held by utilities for construction. Util- 
ities are required to limit such holdings to 
their needs for sixty days. 

The order sharply reduced the inventory 


The March of 
Events 


which may be held for maintenance and repair 
after March 31st. 

Although communications is part of the Of- 
fice of War Utilities, the telephone and tele- 
graph industries will continue to operate for 
the present under maintenance orders P-130 
and P-132. 


Krug Named Vice Chairman 


HAIRMAN Donald Nelson and WPB Ex- 

ecutive Vice Chairman Charles E. Wil- 
son recently announced appointment of J. A. 
Krug, director of the Office of War Utilities, 
to the position of vice chairman of WPB in 
charge of materials distribution. He also be- 
came chairman of the requirements committee 
and will continue to serve as War Utilities 
Director. 


Coodrdinating Hauls 


Cc coordination of railroad and motor 
transport “cannot long be delayed,” Jo- 
seph B. Eastman, Director of Defense Trans- 
portation, asserted recently. Mr. Eastman’s 
statement was interpreted as formal notice to 
railroad and trucking interests that unless they 
reach an early agreement the ODT will issue 
a coordination plan of its own. 

In the past several months, Mr. Eastman 
said, ODT has offered various proposals as 
“targets of discussion,” and these have been 
under fire from all quarters. 


Alabama 


To Investigate Discounts 


prem sey orders of investigation into “gross 
bills” of electric and gas utilities, carrying 
also a study of existing rate structures with a 
view to possible simplification, were issued re- 
cently by the state public service commission. 

The commission said three general types of 
hearings would be held beginning March 9th 
—one for electric utilities only, another for 
companies dealing only in gas, and a third 
specifically called for the Alabama Power 
Company, described as the only utility which 
distributes both gas and electricity. 

Except for those differences, the commission 
said the orders were identical. It was ex- 
plained that the March hearings would deal 
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only with rates and “penalties” or “discounts,” 
and would not include property values. 

In its citation of the Alabama Power Com- 
pany, on which a hearing was scheduled March 
12th, the rate body ordered an investigation 
“into and concerning the fairness, reasonable- 
ness, and propriety of all differences in the 
amounts of bills required . . . be paid for serv- 
ices, or electricity or gas, which differences 
in amounts are based upon the time of pay- 
ment of such bills by whatever name such 
differences may be designated, whether as 
penalties or discounts ... with a view, if upon 
investigation the commission shall find any 
such differences to be unreasonable or unjustly 
discriminatory, to ordering the elimination 
thereof.” 
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Arizona 


Power Rates Slashed 


N annual reduction of $29,300 in the charges 
A made by the Eloy Electric Power & Util- 
ity in Pinai county was announced last month 
by the Arizona Corporation Commission. 

Chairman Amos A. Betts said the cut was 
mainly made possible through use of Parker 
dam power in the Eloy area for irrigation 
pumping purposes. That power is being ob- 
tained through the facilities of the Salt River 
Valley Water Users’ Association. 

The cut was based on 1942 usage, and was 


* 


effective with March Ist billings, it was stated. 

Under the new rate schedule, Betts said, 
$29,069 of the total reduction is in the irriga- 
tion pumping costs. The remainder of the sav- 
ings is for domestic purposes, which comprise 
only a small part of the utility's business. 

The reduction, resulting from Parker power, 
was $18,500. However, after conferences be- 
tween the commission and the utility an addi- 
tional cut of approximately $11,000 was passed 
on to the consumers. The domestic rate was 
reduced from $7 to $6.25 per 100 kilowatts, 
with the minimum usage cut from $ to $2. 


Arkansas 


Public Power Bill Defeated 


A* effort to permit cities to build or acquire 
municipally owned electric plants through 
passage of HB 334 put the Arkansas Power & 
Light Company under heavy fire in the state 
house last month but resulted in a 34-to-57 de- 
feat of the measure. 

A debate which lasted more than three hours 
brought to light many arguments for and 
against the controversial subject of public 
ownership of electric power. About twenty 
members took the floor during the discussion, 
which flared several times into heated verbal 
exchanges, 

Introduced by Miss Alene Word of Missis- 
sippi county, one of the lower chamber’s two 
women members and Osceola lawyer, the bill 
proposed to allow municipalities to issue rev- 
enue bonds for construction or purchase of 
electric power plants. Present laws require the 
organization of improvement districts for such 
acquisition. 


Representative Toney of Jefferson, oldest 
house member in point of service, said the bill 
was “very dangerous” because of its socialistic 
tendencies and trend toward government 
ownership. He praised the power company for 
its work in building Arkansas, saying the state 
would not have obtained its many defense 
plants if it had not been for the company’s 
power system. 

Saying Osceola and other cities have bene- 
fited from ownership of electric plants, Miss 
Word declared the bill was not aimed at the 
AP&L but intended to give cities the right to 
acquire plants suitable to their people. No 
bonds could be issued until approved by the 
electors of any city, she said. 

Representative Campbell of Garland criti- 
cized the issuance of revenue bonds as unsound 
business policy as they would be floated to ob- 
tain operating funds as well as for acquisition 
of a plant. 

Schools would suffer if taxes paid them by 
the AP&L were wiped out, he added. 


Colorado 


Electric Codperative Bill 


Ny five individuals, or two or more co- 

Operative associations, would be em- 
powered to organize an electric cooperative 
corporation and engage in the electric utility 
business, under house bill No. 413, which was 
introduced last month in the lower house of 
the state legislature. 

Sponsors of the bill were Representatives J. 
Fred Thomas of West Creek, William A. Carl- 
son of Greeley, J.C. Kerr of Montrose, James 
S. Ogilvie of Kersey, O. B. Schooley of 
Brush, and N. J. Miller of Eaton, all Republi- 
cans, and Pat Magill, Jr. of Steamboat 
Springs, Democrat. 

Broad powers would be granted these elec- 
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tric codperatives. They would have power to 

“senerate, manufacture, purchase, acquire, ac- 
cumulate, and transmit electric energy, and to 
distribute, sell, supply, and dispose of electric 
energy to members, to governmental agencies 
and political subdivisions, and to other persons 
not in excess of 10 per centum of the number 
of members.... 

“Borrow money and otherwise contract in- 
debtedness, and to issue notes, bonds, and other 
evidences of indebtedness, and to secure pay- 
ment thereof by mortgage, pledge, or deed of 
trust of, or any other encumbrance upon, any 
or all of its then owned or after-acquired real 
or personal property, assets, franchises, rev- 
enues, or income... . 

“Exercise the power of eminent domain in 
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the manner provided by the laws of this state 
for the exercise of such power by other cor- 
porations constructing or operating electric 
transmission and distribution lines or systems. 

“Conduct its business and exercise its powers 
within or without this state.” 

Any corporation organized under the laws of 
Colorado and already engaged in supplying 
electric energy, or authorized to supply electric 
energy, could be converted into a codperative 
by vote of not less than two-thirds of its capital 
stockholders. 

Each electric codperative would be required 
to pay an annual fee of $10 to the secretary 
of state. 

The bill provides that each such co- 
Operative “shall be exempt from all other ex- 
cise and income taxes whatsoever, except co- 
Operatives shall pay sales tax on their whole- 
sale power bills but shall not collect sales tax 
from their members.” 

It was expected that the bill would be amend- 
ed by the judiciary committee before it was 
ordered out. 


Power Authority Bill 


RESOLUTION requesting the Federal Securj- 
ties and Exchange Commission and the 
United States Bureau of Reclamation to ap- 
praise Colorado gas and electric properties 
which might be purchased under the Colorado 
power authority bill started controversy in the 
state general assembly recently before con- 
sideration of the bill itself was begun. 
After a hot debate the resolution, introduced 
by Senators Curtis P. Ritchie of Pueblo and & 
Wayne N. Aspinal of Palisade—both Demo- 
crats—but strongly supported by several Re- 
publicans, was referred to the state affairs © 
committee of the senate. 
Senator Arthur H. Laws, Republican of § 
Denver, who is one of the sponsors of the 
power authority bill under which a 9-man § 
board would be created to acquire, build, and | 
operate gas and electric systems in Colorado, @ 
opposed the valuation resolution, arguing the § 
people of Colorado are capable of taking care 
of their own affairs without Washington aid. 


District of Columbia 


Moves to Control Rates 


Was the threat of public ownership of the 
Potomac Electric Power Company un- 
less demands for rate reductions were met, the 

ederal government recently was reported to 
have made plain its intention to regulate public 
utilities in the District of Columbia. 

Such intention, implied throughout the 
months of struggle between the District of 
Columbia Public Utilities Commission and the 
Office of Price Administration over the pend- 
ing gas rate case, was made unmistakable when 
the Treasury Department, filing for interven- 
tion in the electric rate hearings which began 
March 2nd, demanded abrogation of the slid- 
ing-scale, rate-finding agreement between the 
company and the commission. 

In the hope of an immediate reduction in 


rates of PEPCO, the majority members of the © 
District commission on March 2nd stood by 
their guns for limiting the present rate earn- 7 
ings to adjustments under the existing agree- 
ment, leaving to a subsequent investigation and 
hearing the question of abrogation or drastic 7 
revision of the plan. 

The decision, by Chairman James H. Flana- 
gan and Engineer Commissioner Charles W. 
Kutz, was made over objections of Gregory 
Hankin, commission minority member, and § 
spokesmen for Federal agencies. 

OPA’s petition for intervention reached the 
District building a few hours after Secretary 
of Treasury Morgenthau had told his press 
conference that he would seek lower power 
rates, not only for the government, PEPCO’s 
largest consumer, but for the entire consumer | 
population of Washington. 


Georgia 


Bus Services Ready for Cut 


Biron Georgia Power Company is prepared 
to cut trackless trolley and bus service 
in Atlanta as much as 30 per cent, should an 
emergency arise. 

It was reported last month that the company 
filed three separate sets of plans with the Office 
of Defense Transportation for such curtail- 
ment of transportation service in event of a 
critical gasoline or tire shortage. The plans 
call for 10 and 20 and 30 per cent reductions 
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on mileage, respectively, for rubber-tired 
vehicles. They do not affect street cars. 

The plans will be held in readiness for any 
crisis that might arise, ODT officials said. The 
curtailment would be temporary, and only for 
the duration of the fuel or tire shortage. 

To save rubber and gasoline, the power com- 
pany would eliminate special school bus serv- 
ice, turn back busses and trackless trolleys be- 
fore reaching the end of the line, shorten down- 
town loops on some bus lines, and decrease the 
number of vehicles in operation. 
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Idaho 


Injunction Sought 


HE Securities and Exchange Commission 
last month asked the Federal District 
Court at Boise for an order to restrain the 
Idaho Power Company from making what it 
called contributions for political purposes. 
A civil complaint filed by the SEC charged 
that the company is “making contributions 


> 


through the Idaho State Chamber of Com- 
merce and the Idaho Self Insurers Association 
and other agencies in connection with candi- 
dacies, nominations, and election and appoint- 
ment of persons for and to offices of the state 
of Idaho and its political subdivisions.” Such 
activity, the complaint said, violates provisions 
of the Public Utility Holding Company Act 
of 1935. 


Illinois 


ODT Approves River Taxis 


STABLISHMENT of river taxi service on the 

Chicago river from Adams street to Michi- 
gan avenue as a supplement to Chicago’s cur- 
tailed transit system has been approved by the 
Office of Defense Transportation, Alderman 
James R. Quinn, chairman of the city council’s 
local transportation committee, disclosed re- 
cently. H. B. Potter, assistant director of the 


ODT’s division of local transport, said the 
ODT had no objection to the plan as long as 
the “necessary authority is obtained from the 
proper regulatory bodies.” 

Alderman William T. Murphy, chairman of 
a special council subcommittee on river taxis, 
said Coast Guard authorities were studying 
their regulations affecting operation of the 
boats and would supply this information to 
Murphy. 


Indiana 


Bondholders Denied Damages 


iy litigation growing out of the purchase of 
the old Indianapolis Gas Company property 
by the city of Indianapolis last year, which 
completed municipal ownership of the gas and 
coke utility, Federal Robert C. Baltzell, of 
Federal court, held last month that bondhold- 
ers who refused to recognize the sale agree- 
ment are not entitled to recover interest or 
other damages. 

Judge Baltzell pointed out that approxi- 
mately 88 per cent of the bondholders had ap- 
proved the agreement whereby the city bought 
the gas company property. He held that the 
sale agreement and the plan approved by a 
majority of the bondholders for retirement of 
the bonds was fair and equitable to all con- 
cerned and he overruled the contention of the 
minority group that they could not be bound 
by the agreement approved by a majority. 

Under terms of the sale agreement, bonds of 
the Indianapolis Gas Company were to be re- 


tired at par value plus 2 per cent interest annu- 
ally from the time payments were suspended 
pending litigation over acquisition of the 
property. Most of the bonds had been bought 
at a figure considerably under par value. The 
bonds run until 1952 and carry a 5 per cent in- 
terest rate. 

Three suits were filed by bondholders in 
Federal court asking that the bonds be per- 
mitted to run until the 1952 retirement date 
and that the full 5 per cent interest rate be 
paid instead of the 2 per cent rate provided in 
the sale agreement with the city. 

Judge Baltzell sustained the contention of 
the city that all bondholders should be bound 
by terms of the sale and the plan for liquida- 
tion of the Indianapolis Gas bonds which had 
been approved by a majority of the bondhold- 
ers. Holding that the plaintiffs were not en- 
titled to recover, he also ruled that any suit 
for such damages should have been brought 
by the Chase National Bank of New York, 
trustee for the bondholders. 


Iowa 


Fails to Reply 


HE Des Moines city council last month de- 
4 cided to put off until next summer a de- 
cision whether the city should pay for a private 
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appraisal of the gas and electric utility proper- 
ties in that city as a basis for establishing rate 
charges. 

Recently the council wrote the Federal 
Power Commission to ask about an FPC ap- 
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praisal, which it hoped would be free, but until 
late in February had received no reply. 

The question of private appraisal was 
brought up by Burns & McDonnell, a firm of 
consulting engineers, it was said. The council- 
men have met privately with a representative 


of that company. Mayor John MacVicar said 
that the representative simply gave a “sale 
talk” for the city’s hiring the company to make 
an appraisal. 

The question of appraisal arose in connec 
tion with possible city purchase of the utilitie 


5 


Kentucky 


Appliances Farm Need 


-— R. Holloway, superintendent of the 
Bluegrass Rural Electric Codperative As- 


sociation, told representatives at the annual 
meeting held in Nicholasville last month that 
one of its big problems was to find means of 
supplying electric appliances to farms along 
existing power lines. 

“Electricity happens to be best fitted for 


processes that contribute to the supplies o 
milk, poultry, eggs, meat, and _ vegetables,” 
Hollow ay said, “so the more appliances we canis 
place in productive service . the morell 
strength we'll give to our fighting men and 
our allies,” 

He said the codperative office had plans for 
making some needed electric appliances atf 
home with materials usually available on the 
farm. 


Nebraska 


Power Measure 


HE Omaha power commission bill, LB 204, 
was reported out to general file by the 
legislative committee on public works last 
month with approval of five members, three 
not voting. The proposed measure, which at- 
tracted one of the largest crowds to attend a 
public hearing at this session of the legislature, 
would empower the city of Omaha to set up a 
people’s power commission with authority to 
acquire existing privately owned utilities 
located within and without the city if con- 
tiguous in character and to operate the same 
for the benefit of the public. 
The committee also sent to general file two 
other power bills, LB 71 and 72 
LB 71 by Garber provides that no public 
service company, whether publicly or privately 
owned, shall sell to any city or village of the 
second-class now operating its own electric 
light plant unless authorized by a vote of the 
people. LB 72, also by Garber, provides that 
no sale, lease, or transfer of any electric light 
or power plant, distribution system or trans- 
mission lines by any city, village, or public 
light and power district to any private person, 
firm, or corporation or to any governmental 
subdivision shall be valid unless authorized by 
a 60 per cent vote of the people. 


Board Bill Altered 


ISINCLINATION on the part of the state 

legislature to place too much power ina 
water conservation board or in the governor in 
connection with such board, was apparent re- 
cently when members started pruning LB 130 
which came from the standing committee with- 
out amendment. Substantial alterations were 
made from the floor. 

The bill, by Senators Neubauer of Harlan 
and Carmody of Hitchcock, undertakes to 
establish a state water conservation board of } 
seven members, including the governor, state 
engineer, and director of conservation and sur- 
vey, University of Nebraska, as ex officio 
members. 

Four other members, one from each con- 
gressional district, would be appointed by 
the governor for staggering terms at the start 
and four years thereafter. At this point the 
bill ran into the amendatory string and was 
changed to provide that appointments shall be 
subject to legislative confirmation. 

The bill provided that the board may engage 
a secretary and such other help as needed and 
fix salaries and wages. The four appointed 
members would receive $8 per day while actu- 
ally engaged in the performance of duties as 
contemplated under the act. 


New York 


Power Plant Plan Shelved 


Me LaGuardia’s proposal for New York 
city’s purchase of the plant and equip- 
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ment of the Staten Island Edison Corporation 
at a price not to exceed $16,500,000 was re- 
jected last month at an executive session of 
the city council’s finance committee. A motion 


384 





THE MARCH 


to file the proposal was carried by a vote of 
5to 1, with Mrs. Gertrude Weil Klein, Ameri- 
can Labor party member from the Bronx, cast- 
ing the only negative ballot. 

The Democratic members of the finance 
committee, it was reported, based their un- 
favorable action largely on the fact that Wil- 
lard F. Hine, consulting valuation engineer 
for the state public service commission, testi- 
fed before the body on February 16th that the 
physical plant of the Staten Island Edison 
Company re of December 31, 1941, had a value 
of $7,183,4 

When me for comment on the action of 
the city council in voting down his proposal 
to buy the property, Mayor LaGuardia prophe- 
sied that all the properties of the Consolidated 
Edison system would be owned and operated 
by the city “in the not far distant future.” 

The Staten Island Corporation is in no way 
afiliated with the Consolidated Edison system. 

The mayor also predicted that the city coun- 
cil, before November, would support municipal 
ownership of public utilities. There will be an 
election of members of the council in Novem- 
ber. 

It was indicated that Mayor LaGuardia 
would renew his proposal after the state com- 
mission has completed its valuation of the 
Staten Island Edison Corporation, amending 
it to include a price ceiling substantially lower 
than the $14,500,000 suggested in the plan killed 
by the council last month. 


Power Measure Passed 


HE state assembly last month passed Gov- 
ernor Thomas E. Dewey’s water power 
bill. It was signed March 4th. 

The bill provides that the state’s water power 
tights shall be vested in the people in perpetu- 
ity and specifically demands that private com- 
panies using such water shall pay the state for 
the full use of it. The latter provision is 
directed at the Niagara Falls Power Company 
which is entitled under a legislative grant to 
use 20,000 cubic feet of water a second, but 
pays for only 4,900 cubic feet. The measure, 
drawn at the instance of the governor, is 
designed to provoke a court ruling on the abil- 
ity of the state to compel payment in full. 


Finds Transit Set-up “Sad” 


HE International Railway Company of 
Buffalo was directed by the state public 
service commission last month to make certain 
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adjustments in its bookkeeping methods as a 
step toward improving its financial condition, 
which the commission found to be “sad.” 

The order followed commission approval of 
findings by Commissioner Maurice C. Bur- 
ritt, who investigated the company’s affairs. He 
said that the company failed to profit by the 
example of other transit companies which have 
rehabilitated themselves financially through re- 
organization. The commission, he said, lacked 
authority to compel complete reorganization, 
but added that such compuision might be ob- 
tained by security holders in a court action. 

Mr. Burritt’s report constituted the second 
phase of the commission’s investigation. The 
first part dealt with a contract between the 
railroad company and Mitten Management 
Corporation, which the commission disap- 
proved in July, 1941. The disapproval was up- 
held in subsequent litigation. 


Curb on Transit Fuel 


ONDITIONS of war affecting availability, 

quality, and transportation of bituminous 
coal have caused the New York city board of 
transportation to relax the specifications on 
soft coal required for generation of electric 
power to operate the IRT and BMT divisions 
of the unified transit lines, it was disclosed re- 
cently. 

The decision to let down the bars was made 
after the board had received only three bids on 
a proposal to supply the 1,250,000 tons of soft 
coal needed for the year beginning April Ist, 
and it was discovered that these bids covered 

only 330,000 tons, leaving a shortage of 920,000 
tons. Thirty-five concerns had been invited to 
submit tenders. 

Several of these, it was understood, informed 
the board of transportation that its specifica- 
tions for bituminous coal were too Strict, con- 
sidering the shortage of man power at the 
mines and the uncertainty of transportation 
facilities. The companies indicated that they 
did not care to submit bids in view of the rigid 
terms and the proposed penalties for noncom- 
pliance. 


Gas Consumers Warned 


oe thousand large users of gas, including 


bakeries, hotels, and industrial plants, 
were recently notified by the Consolidated Edi- 
son Company that they may have their gas 
shut off on twenty-four hours’ notice if stocks 
of heavy fuel oil reach a low enough point. 


North Carolina 


Stockholders OK Change 


Cums Power & Light Company stock- 
holders last month approved recommenda- 
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tions of the board of directors, accepting a 
Federal Power Commission order to reduce 
stated book values of its plant account by $18,- 
648,438. 
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The order would be carried out by charging 
$5,005,338 to earned surplus and by charging 
$13,643,100 to capital surplus created through 
the surrender by National Power & Light 
Company of 1,442,609 shares of Carolina 
Power & Light’s common stock. These book- 
keeping changes will not affect the value of the 
company’s property. 

Following the favorable action by the stock- 
holders on the FPC order, L. V. Sutton, presi- 


dent and general manager of the company 
gave a brief report on the company’s 194? 
business. 

Revenues, he said, were up 2 per cent 
over 1941; operating expenses were down 13 
per cent, due largely to better operating condi- 
tions resulting from more favorable rainfall 
during the year; but taxes were up about 60 
per cent, making the net income for the year 
24 per cent less than the previous year. 


Ohio 


May Seek Rate Cut 


LANS to begin negotiations with the Colum- 
P bus & Southern Ohio Electric Company to 
reduce the light rate, and a resolution ending 
possible litigation over the 1939 gas rate ordi- 
nance, held the attention of the Columbus city 
council recently. 

Councilman Arvin J. Alexander, sponsor of 
the move to buy the rail-light company, sug- 
gested the conferences be held in the near 
future with utility executives to determine how 
much the electric rate can be reduced. The 
present 5-year ordinance with a top domestic 
rate of 43 cents per kilowatt hour expires in 
November, 1944. 

The proposal to begin negotiations at this 
early date on the 1944 light rate ordinance 
came on the heels of efforts to hire G. C. 
Myers, New York fiscal agent, to negotiate the 
sale of the $34,000,000 utility company to the 
city. 

The Myers contract ordinance did not 
come up for a final vote. 

A resolution to stop possible litigation over 
the 2-year 1939 gas rate ordinance, which car- 
ries a rate of 48 cents, was submitted to the 
council. 

Under the legislation the city would agree 
to the subsequent rate of 56.22 cents per 
thousand cubic feet fixed by the state utilities 
commission in the 1934 rate case, and now in 
effect. 


Expect Gas Rate Suit to End 


"Bg age George C. McConnaughey of the 
state public utilities commission informed 
counsel for the city of Cleveland and the East 
Ohio Gas Company recently that the commis- 
sion would act promptly to end a long-standing 
controversy over three short-term Cleveland 
gas rate ordinances. 

At the conclusion of a 2-day hearing, latest 
in a series dating from appeals filed by East 
Ohio in 1939, company attorneys moved that 
the commission permit valuations of East Ohio 
properties to be brought up to date in the case 
record. 

Spencer W. Reeder, assistant Cleveland law 
director, objected to the motion on the ground 
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that valuations as of June 30, 1939, the date of § 
the original rate ordinance, alone were perti- 
nent. 

The commission set April 13th for the next 
—and possibly the final hearing. 


Utility Rate Bill 


BILL to revise the system of fixing public 
A utility rates was introduced in the state 
senate last month by Lawrence Kane, Republi- 
can of Cincinnati. 

The bill would authorize the state public 
utilities commission to use the historical cost, 
or prudent investment, method of valuating 
public utilities for rate-making purposes, in- 
stead of computing the reproduction cost, less § 
depreciation. 

The bill was drafted by City Solicitor John 
R. Ellis of Cincinnati and was said to have the 
support of the municipal authorities of Cleve- 
land, Columbus, Dayton, and Akron. 

The house taxation committee recently re- 
ported out a bill to extend for two years the 
utility excise bill providing a .65 per cent tax 
on gross receipts, the money to be used for 
poor relief. 

The present act expires April 30th. 


Stay on War Time 


EMBERS of the Ohio Motor Bus Associa- 
M tion, representing about 90 per cent of 
the state’s bus concerns, agreed recently to 
continue operating on Eastern War Time after 
Ohio officially went back one hour to Eastern 
Standard Time February 21st. 

“With railroads on fast time, we almost have 
to remain on Eastern War Time,” said C. J. 
Randall, association secretary, reporting that 
bus operators attending a special meeting were 
in unanimous agreement. 

“Many of our carrier members are inter- 
state in their operations, so they must continue 
on war time of necessity. If any adjustments 
are necessary to meet local conditions, the in- 
dividual operators will make them.” 

Randall said nearly 75 per cent of the bus 
lines operating wholly within Ohio must main- 
tain connections with interstate lines and rail- 
roads. 
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THE MARCH OF EVENTS 


Oregon 


Utility Levy Supported 


HE Lane county legislative delegation last 

month urged the house utilities committee 
to act favorably on a bill to tax municipally 
owned utilities, such as Eugene’s electric plant, 
on the same basis as privately owned utilities, 
public utility districts, and rural electric co- 
operative associations. 

Senator Angus Gibson, Junction City, said 

that “the cities which are fighting this bill 
favor. only the taxes which the other fellow 
ays. 
" Tuite John Sneilstrom, Eugene, 
said the delegation was anticipating a time 
when there would be no private electric utili- 
ties to tax. 

City Attorney W. M. Briggs of Ashland, 
which owns its own lighting plant, declared, 
however, that there is no profit in one branch 
of government taxing another. 


Power Set-up Offered PUD 


HE West Coast Power Company of Port- 

land was granted permission by the Fed- 
eral Power Commission to sell its electric fa- 
cilities in Columbia and Clatsop counties to the 
Clatskanie People’s Utility District for $150,- 
000, it was recently reported. 

The proposed sale, officers of the company 
said, is a result of the action of the people of 
Columbia and Clatsop counties in organizing 
the Clatskanie utility district, for which bonds 
were voted last spring. 

Property to be sold consists of a local power 
distribution system, for which the West Coast 
Company has been buying current from the 
Westport Lumber Company. The power com- 
pany’s operations on the Oregon coast and in 
eastern Oregon and Idaho are not affected. 


Bonneville Contract 


rr Paul J. Raver, Bonneville Power Ad- 
ministrator, recently refused to consider 
a contract offered by Portland General Electric 
Company officials for 50,000 kilowatts of firm 
power now being supplied PGE. on a day-to- 
day basis by Bonneville. The proffered con- 
tract was for an indeterminate number of 
years, to be terminated when PGE properties 
were taken over at a “fair valuation” by some 
public agency. 

A statement by ex-Governor Charles A. 
Sprague that when the matter of a proposed 
rate cut of $700,000 per year by PGE was 
“hot” just before Christmas, Raver had called 
Public Utilities Commissioner Ormond Bean 
in Salem and had “talked for thirty-five 
minutes with the commissioner, objecting to 
the proposed rate reduction, advising the com- 
missioner he wanted the company earnings to 
remain at high levels and the money used to 
reduce its liabilities, so he (Raver) could buy 
the property at a lower figure,” denied by 
Raver, was confirmed recently by Commission- 
er Bean, who was in Portland to attend SEC 
hearings. 

In rejecting the offered PGE contract, Ra- 
ver’s letter accused PGE officials of demand- 
ing “as a matter of right that you be given an 
option to take over the entire firm power out- 
put of Bonneville dam, as required, over a 
period of twenty years, on your own terms, 
without appropriate protection of the public 
interest.” Further in the letter of refusal Ra- 
ver said he “must insist” on the terms of his 
previously offered contract (which demanded, 
as a condition for extending the PGE contract, 
that Bonneville be given an option on PGE 
Woodburn and Clark county, Washington, 
properties). 


Pennsylvania 


Faces Fight for Post 


Ppeoay: Edward Martin’s first appoint- 
ment to the state public utility commis- 
sion will have to run the gauntlet of Demo- 
cratic opposition in the state senate, where con- 
firmation can be blocked by solid opposition 
of the 18-member minority. 


The appointee, named to succeed Public 
Utility Commissioner Richard J. Beamish, 
Democrat, whose term expires April Ist, is 
Dr. Frank Parker, University of Pennsylvania 
professor, described as a “financial counselor 
in public utility and railroad rate and valuation 
proceedings” for the past twenty-five years or 
more. 


South Carolina 


Set to Make Utility Bid 


eee Carolina’s public service authority 


(Santee-Cooper) last month won the sup- 
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port of the Columbia city council for the pro- 
posed purchase of properties of the South 
Carolina Electric & Gas Company on the 
ground that the city would be given the right 
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to repurchase the local electric distribution and 
transportation systems. 

Mayor Fred D. Marshall announced, follow- 
ing a conference with Santee-Cooper officials, 
that the city council had adopted the resolu- 
tion supporting the proposed purchase. All 
members of the council attended the meeting. 

The mayor said that the city was assured 
that the proposed bill providing for the pur- 
chase of the public utility properties in Colum- 
bia would inélude a measure giving munici- 
palities the right to repurchase local distribu- 
tion systems which are part of the system in- 
volved. (It was understood this bill would be 
introduced in the general assembly at an early 
date. ) 


The mayor explained that the city was as. 
sured it would be able to purchase the local 
system on the same basis as purchased by the 
authority. Asked how the city would finance 
the purchase of the distribution system, the 
mayor said that he anticipated entering a long- 
term agreement with the authority and would 
make annual payments to the authority instead 
of issuing revenue bonds to be used in the pur- 
chase. He explained that the city would take 
over the electric system at the city limits and 
would not extend this beyond the corporate 
limits but would continue to operate the gas 
system as at present unless the town of Eau 
Claire desired to buy that portion in that town, 
The bus system would be operated by the city, 


as 
Washington 


Ordered to Carry Bonneville 
Power 


N its first action of the kind, the Federal 
Power Commission on February 18th 
ordered one utility to transmit another’s elec- 
tric power over its lines to give a war purpose 
user cheaper rates than the transmitting com- 
pany offered. 

The order directed the privately owned 
Washington Water Power Company to de- 
liver power of the government-owned Bonne- 
ville Power Administration for use of Fort 
George Wright and an Army hospital at Spo- 
kane. Although the company offered to sell 
power to the fort and hospital, commission 
spokesmen said, Bonneville, which has lines 
connecting with the company’s lines to the fort 
and hospital but none of its own to those 
points, submitted a “considerably lower” bid. 

The order allows the company to make a 
reasonable charge for delivering Bonneville’s 
power. If the two fail to agree on terms, 
however, the commission will determine them. 

The company received twenty-one days to 
file a statement of the arrangements necessary 
to provide Bonneville with transmission and 
delivery service. 

The commission spokesman said the com- 
pany could supply the fort and hospital with 
power it produces and receive replenishing 
power from Bonneville. 

The commission explained its action was 
taken under directions given it by President 
Roosevelt September 26th, to use its “emer- 
gency powers when necessary” to effectuate 
arrangements of the kind. 

The company has since asked for an FPC 
hearing before enforcing the order. The utility 
company contends that greater benefits to the 
government would result if it were permitted 
to supply these war centers with its own power. 
Basis for the claim included the following fac- 
tors which, the company stated, place the situa- 
tion beyond the scope of the President’s direc- 
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tive of last September 22nd setting up the FPC 
as an arbiter of war power supply costs: (1) 
The company buys only a small part of its 
supply from Bonneville; (2) by the company’s 
use of a combination of pooled and “dump” 
power supply, the government would actually 
save money, especially considering taxes re- | 
ceivable; (3) again, by the company’s use of 
such combination, additional “firm” power 
would be released in the Northwest area for 
war supply work requiring such power. 


Public Utility Plan 


TATEWIDE public ownership of the private 
S electric properties in the state of Washing- 
ton will not come overnight despite passage 
last month of legislation that practically dooms 
private utility operation within the state. Lieu- 
tenant Governor Victor A. Meyers on Febru- 
ary 24th signed Initiative No. 12. 

There were reported to be several obstacles 
which will block any early movement to bring 
under public control the $250,000,000 of private 
utilities operating in the state. These are owned 
principally by Puget Sound Power & Light 
Company, Washington Water Power Com- 
pany, and Pacific Power & Light Company. 
The first is about to be divorced from Engi- 
neers Public Service while the latter two are 
subsidiaries of American Power & Light Com- 
pany. The senate passed the initiative to hasten 
public ownership by a vote of 29 to 17 and the 
house by a vote of 62 to 37. 

Under ordinary circumstances before such 
measures become law they must have the vote 
of the people. This obstacle was escaped by 
the inclusion in the measure recently passed 
of a special clause to the effect that an emer- 
gency situation existed. 

Subsequently, an attempt by resolution to 
refer the bill to the voters at the next general 
election was first passed by the senate and then 
bottled up by parliamentary maneuver’ in the 
house. 
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The Latest 
Utility Rulings 


Court Reaffirms Fair Value Theory in 
Overturning FPC Rate Decision 


HE order of the Federal Power 
Commission in the Hope Natural 
Gas Company rate case, 44 PUR(NS) 
1, has been set aside by the United States 
Circuit Court of Appeals for the Fourth 
Circuit. The commission had arrived at 
arate base by taking the cost of the prop- 
erty as shown by the books of the com- 
pany (corrected for bookkeeping errors 
but without allowance for price increases 
or consideration of capital items there- 
tofore charged to expense) and deduct- 
ing therefrom accrued depreciation based 
upon the estimated useful life of the 
property employed, without reference to 
evidence as to its present condition based 
upon tests and observations. 
Circuit Judge Parker, after discussing 
various decisions on rate base determina- 
tion, said: 


To sum up on this branch of the case: 
The Natural Gas Act makes no provision 
for a “fixed rate base” or the exclusive use 
of prudent investment in determining the 
base. Not to be confiscatory, rates must al- 
low a fair return upon the present fair value 
of the property. To determine this fair re- 
turn upon present fair value, the commis- 
sion must find what the present fair value of 
the property is. The commission is not con- 
fined to any one formula or group of formu- 
las in determining present fair value, but 
must determine it in the light of all the cir- 
cumstances of the case. Prudent investment 
cost with proper allowance for depreciation 
may in some cases provide, without consid- 
eration of anything else, a proper measure 
of present fair value, but not where follow- 
ing investment there has been a decided 
change in price levels. Such a change in 
price levels is shown by the evidence in this 
case and besides is a matter of such general 
and common knowledge that the court must 
take judicial notice of it. The adoption by 
the commission of investment cost less de- 
preciation as the rate base, therefore, is 
arbitrary and unreasonable, does not con- 
form to statutory requirements, and is vio- 
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lative of the due process clause of the Fifth 
Amendment to the Constitution. 


He did not interpret the Supreme 
Court decision in Federal Power Com- 
mission v. Natural Gas Pipeline Co. 
(1942) 315 US 575, 86 L ed 1037, 42 
PUR(NS) 129, 62 S Ct 736, as rejecting 
the fair value rule. He said that the con- 
ception that not to be confiscatory rates 
must yield a fair return upon present fair 
value has long been well settled by Su- 
preme Court decisions. He continued: 

Property has no value except present 
value. Past value exists only in memory or 
in history, future value only in estimate or 
expectation. It is the property presently 
existing which belongs to the utility and is 
used by the public. It is that property which 
is depreciated through use and which is 
gradually being sold through depreciation 
to the public. And it is the value of that 
property as used which must be considered 
in fixing rates that will reimburse the com- 
pany for its partial sale through use and 
provide an adequate return upon investment. 

It must not be forgotten that it is the 
property owned by the utility, and not the 
cash invested by stockholders in its stock, 
that is devoted to public use. 


The court also held that whatever 
method of accounting had been followed 
in the past, the present fair value of gas 
wells and all elements entering into that 
value should have been given considera- 
tion. The commission had disallowed 
well-drilling costs because they had 
originally been charged on the books to 
expense. 

Depreciation, the court held, should be 
based upon present fair value. More- 
over, it is proper to include in deprecia- 
tion the accrued portion of future aban- 
donment cost properly computed. 

The power of the commission to estab- 
lish rates for a past period was denied. 
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The Natural Gas Act, it was said, showed 
clearly that it was the intention of Con- 
gress to give the commission quasi legis- 
lative power, that is, regulatory power 
as to future rates, but there is no indi- 


cation of any intention to clothe it with 
judicial or quasi judicial powers with 
respect to past charges or practices, 
Hope Natural Gas Co. v. Federal Power 
Commission et al. (Docket No. 4979). 


€ 


Ultimate Consumers to Benefit from 
Wholesale Rate Reduction 


be Federal Power Commission, in 
approving a reduction in rates of 
the Northern Natural Gas Company, 
owning and operating a pipe-line system 
extending 800 miles from the gas fields 
in southwestern Kansas and the Texas 
Panhandle for transmission of gas to dis- 
tributing companies in Nebraska, Iowa, 
South Dakota, and Minnesota, observed 
that it was mindful of the fact that the 
ultimate purpose of its rate regulatory 
activities is the assurance of reasonable 
rates for ultimate consumers. 

This purpose, said the commission, 
had been recognized by the courts in re- 
quiring that refunds of accumulated ex- 
cess charges be distributed to ultimate 
consumers instead of the distributing 
company. In this case the wholesale com- 
pany had recognized this relationship of 
wholesale to retail rates, and it was in a 
position to pass the reduction on in the 
case of sales to Peoples Natural Gas 
Company, which it controls through 
ownership of all voting stock. The com- 
mission had been advised by the city of 
Minneapolis, which has jurisdiction over 
local rates, that any reduction in the cost 
of gas to the Minneapolis Gas Light 
Company would be immediately reflected 
in rates charged to users of gas. 


The largest single reduction to any 
distributor was to the Iowa-Nebraska 
Light & Power Company, which dis- 
tributes gas to 35 communities in Ne- 
braska. In order to carry out the pur- 
pose of benefiting ultimate consumers, 
the commission attached to its order a J 
list of all distributors purchasing gas § 
from the wholesale company. The com- 
mission said: ( 

A summary of the total amount of the | 
reduction applicable to each distributor is % 
shown on Sheet 1 of the exhibit. On the 
remaining sheets of the exhibit there is 
listed each community served by distributors 
and the amount of reduction applicable to 
each community. This information is at- 
tached to the order so that each distributor 
and each community may be advised of the 
estimated reduction applicable to it, there- 
by enabling prompt consideration of an ap- 
propriate reduction in the retail rates in 
each case. 

The commission, in establishing the | 
lower rates, followed the principles an- 
nounced in recent proceedings which it 
said might be summarized as “a reason- 
7dle return upon the original cost of the 
property less the depreciation and deple- 
tion therein plus an allowance for work- 
ing capital.” A return of 63 per cent 
on the rate base was allowed. Re North- 
ern Natural Gas Co. (Opinion No. 88). 


e 


Accounting for Write-up of Plant before 
Acquisition by Affiliate 


PPROVAL by the Pennsylvania com- 
mission of entries for reclassifica- 

tion of electric plant account brought 
forth vigorous dissents by Commission- 
ers Buchanan and Beamish. The major- 
ity commissioners, without discussion, 
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permitted a debit to Account 100.5, Elec- 
tric Plant Acquisition Adjustments, in 
the amount of $70,780.75, representing 
a balance of plant increment resulting 
from recording of appraised values by 
Bradford Electric Light & Power Com- 
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pny before the acquisition of the prop- 
ety by Bradford Electric Company. 

The dissenting commissioners believed 
that this so-called write-up should be 
dassified in Account 107, Electric Plant 
Adjustments, because the selling com- 
pany had been organized and was owned 
by the purchasing company. They criti- 
azed the view that inasmuch as a legally 
new corporation came into existence 
when Bradford Electric Company was 
created, the cost to it was different from 
the cost of the same assets to its affiliated 
predecessor, Bradford Electric Light & 
Power Company. Commissioner Buch- 
anan, discussing the difference between 
these two accounts, said: 


Account 107 is a balance sheet account 
and was deliberately made so. Account 100.5 
is not a balance sheet account, but the 
amounts therein are includable, hidden is a 
better word, in utility plant in the balance 
sheet. It is a generally accepted rule today 
among public accountants that inflationary 
items must be fully disclosed. 


The majority had approved the dis- 
position of the disputed item from Ac- 
count 100.5 by requiring that the balance 
at January 1, 1937, of plant increment, 
less unidentified plant retirements, be 
charged to surplus, and that a balance re- 
maining of excess of purchase price over 
original cost, together with war tax cov- 
ering transfer of deed, be charged during 
1942 to Account 505, Amortization of 
Electric Plant Acquisition Adjustments. 
Commissioner Buchanan, however, com- 


menting on the underlying principle of 
these charges, said: 


There can be no doubt of the injustice 
made possible through classification of 
write-ups between affiliated interests under 
Account 100.5. The provisions of that ac- 
count permit the depreciation or amortiza- 
tion of the items classified thereunder as 
the commission directs. Such provision 
would permit the amortization of such write- 
ups “above the line” or as an operating ex- 
pense, i.e., charge against the ratepayers, who 
would thus become innocent victims of the 
misconduct of the stockholders. Account 
107, on the other hand, by the very nature 
of the items includable thereunder, requires 
disposal of the items “below the line” which 
is a charge against income and, therefore, 
a charge against the stockholder who per- 
petrated the original deceit. The majority 
ruling here would permit the perpetuation 
of the original fraud by a transfer of the 
amortization of the write-ups to the backs 
of the ratepayers through 100.5 in order to 
relieve the stockholding wrongdoer although 
this is only partly true in the instant action. 
The minority would place the burden where 
it rightfully belongs, on the owners who con- 
ceived the evil. 


Commissioner Beamish, in his dissent- 
ing opinion, said that items classified in 
Account 107 are “by such classification 
plainly marked as suspect and as proper 
items for investigation and purging.” 

Commissioner Buchanan also  ob- 
jected to the war tax on the transfer of 
the properties imposed by the affixing of 
stamps on the deed. He said that for all 
practical purposes the same owner con- 
tinued in possession. Re Bradford Elec- 
tric Co. (EOC No. 2). 


Uniform Power Factor Penalty Clause 
Ordered in Connecticut 


HE Connecticut commission has or- 
dered that each utility which sells 
reactive power or imposes a penalty for 
low power factor file a rate clause appli- 
cable to such sale which embodies the 
substance of a model clause approved by 
the commission. This clause reads as fol- 
lows: 
When the highest kva of reactive demand, 
measured over the demand interval, exceeds 


50 per cent of the kilowatt demand for the 
same month, an additional charge will be 
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made in the amount of 25 cents per kva of 
such excess reactive demand. 

The ratio between active and reactive 
demands may be determined either by con- 
tinuous measuring instruments or by periodic 
tests at reasonable intervals and if deter- 
mined by test the resulting ratio will re- 
main in effect until a new determination is 
made. 


The symbol “KVA,” the commission 
explained, means thousands of volt am- 
peres consumed, hence, kilo-volt-am- 
peres. KVA measures the composite 
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value of two components of electricity, 
active kva, or kilowatts, and reactive kva, 
or kilovars. KW, the symbol for kilo- 
watts, which designates the rate of tak- 
ing energy, or the working load, is 
synonymous with active KVA. Power 
factor may be expressed as the ratio of 
reactive power to active power. 

Although not technically correct, said 
the commission, it is descriptive of the 
problem to state that an electric utility 
supplies two kinds of electricity: (1) the 
active kva, or kilowatts, which are meas- 
ured by the kilowatt hour meter and 
charged to customers by the utility on 
its energy rate and which are used to do 
work such as turning the motor shaft; 
(2) the reactive kva, or kilovars, which 
supply magnetism to electromagnetic ap- 
paratus, such as magnetizing the poles of 
the motor in order that the active kva 
may do work. Reactive kva do not regis- 
ter on the kilowatt hour meter but the 
furnishing of them imposes additional 
costs upon the utility. 

It was the purpose of the commission, 
through a uniform power factor penalty 
clause, to eliminate, so far as practicable, 
low power factor. A customer demand- 
ing service at low power factor should 
pay over and above the rate for light 
and power, sufficient to compensate for 
additional expenses incurred because of 
utilization at low power factor, pro- 
vided that the additional charges are 
based on the cheapest method of elimi- 
nating the low power factor condition. 

The cost of power factor correction, 


or the supplying of reactive kva, it ap- 
peared from the testimony, should be 
based upon the achievement of this func- 
tion by static condensors, also called ca- 
pacitors, since this is the most economical 
method. 

It was assumed that the instru- 
mentality for correcting low power fac- 
tor would be the installation of static con- 
densors or capacitors by the customer on 
his premises or by the utility on its dis- 
tribution lines serving the customer. Con- 
tinuing, the commission said in part as 
follows: 

Utility economics is based, however, on 
the assumption that what is sold is a serv- 
ice rather than a commodity. This service 
should be complete. Since most Customers 
will always require some amount of re- § 
active power and since such power can be 
supplied as economically by the utility as 
by the consumer, it appears to be equitable 
to grant the consumer the choice of whether 
he will supply his own reactive power or 
purchase it from the utility. This reactive 
power, which imposes measurable cost bur- 
dens on the utility, should not be supplied as 
a “free” service. 


The commission believed that under 
any condition, but especially under war 
conditions, it is desirable to relieve the 
lines and equipment from the burden of 
reactive power. To accomplish that end 
the electric utility should install at its ex- 
pense the apparatus for correcting the 
low power factor imposed on the line by 
the customer if the customer cannot be 
persuaded to supply his own corrective 
devices. Re Uniform Power Factor Pen- 
alty Clause (Docket No. 7197). 


7 


Commission Denial of Lower Rates to 
Crime Prevention Society Upheld 


Hes that clear and specific find- 
ings of fact by the commission 
which were not assigned as error by an 
appellant cannot be challenged, the su- 
perior court of Pennsylvania upheld the 
decision of the commission, in 43 
PUR(NS) 168, that the Crime Preven- 
tion Association of Phiiadelphia is not 
a “charitable institution” entitled to a dis- 
count on telephone rates. 


MAR. 18, 1943 


This association, appealing from the 
commission order, is a nonprofit corpo- 
ration entirely dependent upon voluntary 
contributions, but it does not come with- 
in the definition of a charitable institu- 
tion because it is not engaged exclusively 

“in giving direct aid to the health and 
comfort of human beings by means of 
money, services, or physical objects.” 
Specifically excluded from the definition 
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The appellant in its appeal petition averred 


, it ap- fe corporations or associations whose 
ould be Mmprincipal work is the improvement of pre _ pre ggys wsts > hit ral egg 
. : rats at it 1s not a charitable institution within 
is func- Mninds, the elev ation of moral standards, the meaning of the company’s tariff and that 
led ca- ie reformation of habits, the punish- the commission erred in the dismissal of 
nomical fgment of crimes or offenses, the enforce- the association’s complaint. It is entirely 
nent of law, or the protection of rights. silent as ye ge remestiog - com- 
: a * mission’s findings of fact. Even if assign- 
instru- _The court pointed out that the ques ments of error had been filed they would 
er fac- g@jtion before the commission was whether have been unavailing as the commission’s 
ticcon- the worthy work the appellant was doing findings, based upon substantial and com- 
mer on Mgbrought it within the definition of char- petent evidence as in this record, are binding 
its dis- MJity as set forth in the company’s tariffs. on this court. 
r.Con- (That was a factual issue. The court said Crime Prevention Asso. of Philadelphia 
part as Mminpart: v. Public Utility Commission. 
ver, on e 
a sery- a 
service Extra Charge for Additional Customers 
istomers 
af Approved 
can be ie ; F 
‘lity as | Naber ens operated water utility All customers were being supplied on an 
— was authorized by the Wisconsin unmetered basis. The commission, in dis- 
ear ped commission to add to existing schedules posing of the application for this charge, 
reactive facharge of 75 cents a quarter for each said: 
st bur- iti S i . ‘ 
tel “ naonga customer supplied through one No one has the right to the service of a 
wigs ' water utility until he has made his con- 
Notice of the proposed increase had tribution towards the cost of operating and 
under been given to the Federal Price Ad- maintaining a plant ready at all times to 
‘+r war fm ministrator, but neither the administra- serve its customers. The customer who sup- 
sé: he tr nox the Cilies of Price Adminicte plies his neighbor through his service con- 
bs € 0 2 € 1c€ LT nection deprives the utility of its right to col- 
jen of MJ tion had intervened or made any objec- lect the just share of the capacity and de- 
at end tion to the increase. mand expenses from those who procure their 
its ex- There existed in the municipality a water habitually from the service furnished 
1s th ~~ b f inks dwellinut : to their neighbors. We have held in so many 
is te arge number of mu tiple dwelling units cases that a reasonable charge should be ap- 
ine by f# with several customers served through plied to those habitually resorting to the 
10t be MM single connections. Others had no water services of neighbors or to those takers con- 
ective [Min their apartments but had access to _Sidered as additional customers on a service 
- Pen- fixtures from which they carried water line that it appears reasonable to approve 
: af : the application in this case. 


This situation had arisen as a result of 


@ 2 recent influx of war industry workers. 


Re North Freedom (2-U-1872). 


e 


New Hampshire Policy against Continuous 
Agitation for Municipal Ownership 


N unfavorable vote on a proposal for 

the acquisition of electric facilities 
by a village district has the effect, under 
the New Hampshire statutes, of termi- 
nating pending proceedings for acquisi- 
tion of the property for a period of two 
years. This ruling was made by the New 
Hampshire Supreme Court in holding 
that the commission should have dis- 
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missed a proceeding, brought five months 
after such an adverse vote, to determine 
questions arising out of a failure to rati- 
fy an agreement to purchase. 

The voters, in July, 1940, had voted 
to establish a municipal plant. Local com- 
missioners undertook to negotiate a pur- 
chase of property from the White Moun- 
tain Power Company. At a special mu- 
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nicipal meeting a motion to ratify an 
agreement for the purchase of the prop- 
erty was defeated. In March, 1941, it 
was voted to petition the commission for 
a determination of all questions. This 
vote, the court held, was unlawful and 
nugatory for the purpose of invoking the 
judgment of the commission. 

It is provided by statute that if a vote 
on acquisition of property is unfavor- 
able, no like vote shall be passed within 
two years thereafter (§4). Another 
statute (§8) permits a petition to the 
commission for a determination of perti- 
nent questions and matters in dispute. 
The court said: 

Our decision has reference only to an un- 


conditional rejection of a proposed contract 


by the precinct. If, in the present instance 
the voters had been given a chance to vote 
upon alternative proposals, 1.¢., to ratify 
the proposed contract or to petition the com- 
mission for a determination of the price to 
be paid, the statute would have been com- 
plied with and the petition might have been 
maintained if the second alternative had 
been adopted. The language of § 4, how- 
ever, clearly indicates a policy that agitation 
for municipal ownership of lighting facifj- 
ties shall not be continuous, but shall be & 
terminated for two years by an unfavorable ™ 
vote. We think it more important to vindi- 
cate this policy than to give the greatest 
possible extension to the authority of the 7 
commission in such cases, 


White Mountain Power Co. v. Bartlett § 
& North Conway Lighting Precinct, 29 § 
A(2d) 468. 


& 


Refusual of Special Bus Service Not Discriminatory 


AN order of the Pennsylvania commis- 
sion dismissing a complaint by the 
owner of a moving picture theatre in 
Conshokocken against the refusal of a 
bus company to sell combination round- 
trip bus and theater tickets to neighbor- 
ing Norristown on seven days a week has 
been upheld by the Pennsylvania Supe- 
rior Court. Such combination tickets six 
days a week have beén sold for some 
years under an agreement with the owner 
of moving picture theatres in Norris- 
town. Norristown in 1940 voted against 
Sunday theatres. 

The complainant argued that since the 
bus company rendered this service to the 
theatre owner in Norristown during all 
the days its theatres were open, an offer 
to serve the complainant on less than all 
the days his theatre was open was an un- 
reasonable discrimination. The truth of 
the matter was, said the court, that the 
complainant was interested in the service 
on Sunday only. He sought to capitalize 
on the closed houses in Norristown by 
siphoning off some of its movie business, 
and he thought the bus company should 
help him. The court said in part: 

The bus company refused to give the serv- 


ice principally on the ground that by doing | 
so it would lose the good will of large 
groups who are opposed to Sunday movies § 
on moral and religious grounds. And that § 
it is the part of wisdom for public utilities 7 
to avoid involvement in the political con- 
troversies of their customers is too apparent [ 
to warrant discussion; it was underscored 
by the presence at the hearings of repre- 
sentatives of the Norristown Council of § 
Churches and the Law and Order League 
who militantly opposed the granting of the | 
service to appellant whereas appellant pro- 
duced no supporting witnesses. 


The court was not called upon to de- § 
cide whether the bus company could have § 
refused any combination service. It had § 
offered exactly the same service, a com- ff 
bination week-day service, that it ren- § 
dered to the other theatre owner. Com- | 
menting further on the question of dis- | 
crimination, the court said: 

Public utilities are obliged to render serv- 9 

ice to the public without any unreasonable 7 
discrimination. But they are not bound to | 
explore the business idiosyncrasies of each 
person who may be indirectly affected by the 
service and, upon finding certain inequali- 
ties, rearrange and reorganize the service so 
that A, B, and C all get the same benefit 
from it. 


Fried v. Public Utility Commission. 


Nore.—The cases above referred to, where decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports, 
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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF 
COLUMBIA 


James F. Byrnes, Director of Economic 
Stabilization 


James H. Flanagan et al., Being the Public 
Utilities Commission of the 
District of Columbia 


of hold- 

mae re- [No. 17805.] 

culation # 

ine Leon Henderson, Price Administrator 
te 3 

yer in- Same 

devices, 


3; time 
restric- [No. 17806.] 


(— F Supp —.) 


Rates, § 44.1 — Powers of Commission — Federal intervention — Sliding-scale 
arrangement — Price Control Act. 

1. A Commission cannot proceed in accordance with a sliding-scale ar- 

rangement alone to establish rates in the face of the congressional Act of 

October 2, 1942, amending the Emergency Price Control Act of 1942, to 
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require notice to the President or his representatives and consent to inter 
vention in rate proceedings when a rate increase is proposed, p. 4. 


Rates, § 44.1 — Federal Price Control Act — Intervention by President’s repre 
sentative — Sliding-scale arrangement — Inflationary effect. 

2. The Act of October 2, 1942, amending the Emergency Price Contro 
Act of 1942, requires that a Commission investigating proposals to increas¢ 
rates under a sliding-scale arrangement give the President’s representativg 
a reasonable opportunity to present his case so that the Commission ma 
determine whether the formula agreed upon in such arrangement is infla 
tionary under present known conditions, p. 4. 


§ 44.1 — Price Control Act — Intervention by President’s representative 
— Scope of proceeding. 

3. The right conferred upon the President and his representatives by the 
Act of October 2, 1942, amending the Emergency Price Control Act of 
1942 relating to notice of proposed rate increases, is not a mere formality 
but the privilege of intervention contemplated by such act is one of sub 
stance and has direct relation to the avowed purpose of Congress ta 
stabilize prices, wages, and profits, and the Commission is required to hea 
fully such evidence as the President’s representatives may produce and 
otherwise make a searching investigation in the light of present economid 
and war conditions to determine whether the proposed increase in rates 
will be inflationary in character and so contrary to the declared policy of 
Congress, p. 4. 


Rates, § 224 — Sliding-scale arrangement — Contractual effect — Public policy 
Act of Congress. 
4. A sliding-scale arrangement established by Commission order with the 
acquiescence of a regulated company is not a contract, certainly not one 
which binds the public, and it must give way to public policy and to congres 
sional enactment which expresses that policy, p. 5. 
$ 44.1 Federal Price Control Act — Effect on rate arrangement. 


5. Any arrangement governing rate making entered into before October 
2, 1942, must give way to congressional edict by reason of the enactment 
of the Act of October 2, 1942, amending the Emergency Price Control Act | 
of 1942, and the basic principles of the arrangement and other factors whic 
inhere in the question of inflation and of fairness and justice are open forg 
determination, p. 6. 


[February 1, 1943.] 


PPEALS from orders of District of Columbia Public Utilh- 
ties Commission authorizing higher gas rates under slid- 
ing-scale arrangement and limiting participation by Federal of- 
ficers in rate proceedings; reversed and remanded with direc- 
tions. For decision authorizing rate increase, see (1942) 46 
PUR(NS) 1, and for subsequent proceeding based on Emer- 
gency Price Control Act of 1942, see (1942) 46 PUR(NS) 
45, 50. 


¥ 


APPEARANCES: Richmond B. Lloyd B. Harrison, Assistant Corpo- 
Keech, Corporation Counsel, and _ ration Counsel, appearing for Public 
47 PUR(NS) 2 
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Utilities Commissioners of the Dis- 
trict of Columbia; E. Barrett Pretty- 
man, Stoddard M. Stevens, C. Oscar 
Berry, and Renah F. Camalier, ap- 
pearing for Washington Gas Light 
Company; David Ginsburg, General 
Counsel, Nathaniel Nathanson, Assist- 
ant General Counsel, Harry R. Booth, 
Utilities Counsel, Office of Price Ad- 
ministration, appearing for James F. 
Byrnes, Director of Economic Stabili- 
zation, and Leon Henderson, Price 
Administrator. 


Letts, J.: This proceeding arises 
out of the entry of an order by the 
District of Columbia Public Utilities 
Commission on October 13, 1942, 46 
PUR(NS) 1, in which it granted the 
tight of the Washington Gas Light 
Company, a public utility rendering 
gas service in the District of Colum- 
bia, to a rate increase applicable to the 
customers of that company. 

An appeal is taken by the Office of 
Price Administration from that order 
and a like appeal is taken by the Di- 
rector of Economic Stabilization from 
that order and a subsequent order en- 
tred on October 23, 1942, 46 PUR 
(NS) 45, 50, which denied the right 
of the Price Administrator on behalf 
of the Director of Economic Stabiliza- 
tion to intervene in that proceeding in 
accordance with the provisions of an 
act of Congress approved October 2, 
1942. 

On March 20, 1942, the Public 
Utilities Commission entered an order 
setting for hearing and investigation 
the rates of the Washington Gas Light 
Company. The order provided as fol- 
lows: “That an engineering and ac- 
counting investigation be made rela- 
tive to the rates, tolls, charges, tariffs, 


rules, regulation, and conditions of 
service of the Washington Gas Light 
Company, including an investigation 
in conformity with the sliding-scale 
arrangement.” 


The sliding-scale arrangement which 
was referred to by the Commission in 
its order of March 20, 1942, was en- 
tered into by the Commission on 
December 13, 1935. It appears that 
in 1935 the Commission was engaged 
in an investigation of the rates and 
valuation of the property of the Wash- 
ington Gas Light Company. Follow- 
ing that investigation the Commission, 
after hearing, entered into what is 
known as the sliding-scale arrange- 
ment pursuant to the provisions of 
Par. 18 of the Public Utilities Act of 
the District of Columbia.* 


That arrangement provided for a 
rate base of the property of the com- 
pany; it provided for the determina- 
tion of depreciation expense; it pro- 
vided for a basic return of 6} per 
cent ; it provided for a certain formula 
and certain principles for the annual 
determination of rates following the 
entry of this sliding-scale arrange- 
ment. It provided also that if the net 
earnings of the company were to ex- 
ceed 64 per cent, then the excess earn- 
ings should be divided between the 
customers and the company in the 
form of a rate reduction. It provided 
also that if the earnings of the com- 
pany were lower than 64 per cent, un- 
der certain conditions there should be 
a rate increase to the company. 


It was under the provisions of this 
sliding-scale arrangement which the 


Commission entered its order of 


March 20, 1942, providing for the 
*11 PUR(NS) 469. 
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fixing of rates of the Washington Gas 
Light Company for the year beginning 
September 1, 1942. Following the 
issuance of this order of March 20th, 
certain investigations were made in ac- 
cordance with the sliding-scale ar- 
rangement by the Commission’s ac- 
countants and engineers. On August 
14, 1942, a pre-hearing conference was 
held to which the utilities counsel for 
the Office of Price Administration was 
invited and appeared. Subsequently, 
the Commission went forward with 
the formal hearings on this matter, on 
August 18th, at which time a petition 
for intervention in that proceeding 
was filed by the Office of Price Ad- 
ministration and was granted. 

That petition sets forth the very 
grave responsibilities of the Office of 
Price Administration in connection 
with the stabilization of prices and 
for the elimination of price increases 
under public law No. 421, which was 
the first emergency price control act 
of 1942; it pointed out that pursuant 
to the provisions of that statute, steps 
had been taken by the Office of Price 
Administration to stabilize nearly all 
commodity prices to the extent to 
which they were within the jurisdic- 
tion of the Office of Price Adminis- 
tration. 

It also pointed out that payment for 
gas service constituted a regular item 
in the cost of living and that this was 
the first time since the nation had en- 
tered into the war and since we had 
been involved in this great emergency 
that the Commission was proceeding 
to fix rates pursuant to this formula 
which had been entered into in 1935 
under economic conditions which were 
totally different from the conditions at 
the time the Commission began to con- 
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sider the question as to what shall be 
the fair and reasonable rates of the 
company. 

The Commission was requested to 
reconsider the basic principle of the 
sliding-scale arrangement in the light 
of the government’s program to pre- 
vent increases in the cost of living and 
to stabilize prices. _ 

[1-3] The Price Administrator 
claims that notwithstanding he wasil 
permitted to intervene the Commission 
nullified the permission by refusing to 
reconsider the basic principles of the 
sliding-scale arrangement in the light 
of the economic conditions and the 
government’s program to prevent in- 
flation. Appellants contend that by 
its rulings and pronouncements it lim- 
ited its consideration to such data as 
would enable it to apply the formula 
of the sliding-scale arrangement in de- 
termining what rates were authorized 
by the sliding-scale arrangement. 

Appellants complain that the Com- 
mission narrowly considered the mat- 
ter of rates within the limits of the 
sliding-scale arrangement and refused 
to broaden the scope of its inquiry to 
determine whether the formula of the 
sliding scale could be properly applied 
in the light of known economic con- 
ditions and the government’s program 
to prevent increases in the cost of liv- 
ing. It is said for the Commission 
that the order of March 20, 1942, pro-§ 
vided only for the engineering and ac- 
counting investigation necessary to 
conform with the sliding-scale ar- 
rangement and that it was not required 
at the instance of appellants to broaden 
the scope of its inquiry beyond the 
purpose indicated in the order of 
March 20, 1942. 

The amendment of October 2, 1942, 
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to the Emergency Price Control Act 
of 1942 provided in part “That no 
common carrier or other public utility 
shall make any general increase in its 
rates or charges which were in effect 
on September 15, 1942, unless it first 
gives thirty days’ notice to the Presi- 
dent, or such agency as he may desig- 
nate, and consents to the timely inter- 
vention by such agency before the 
Federal, state, or municipal authority 
having jurisdiction to consider such 
increase.” 

I think the Commission erred in its 
belief that it could proceed in accord- 
ance with the 1935 sliding-scale ar- 
rangement alone and in the face of 
the congressional Act of October 2, 
1942, 

The Act of October 2, 1942, re- 
quired that the Commission give the 
President’s representative a reasonable 
opportunity to present his case that 
the Commission might determine 
whether the formula agreed upon in 
the sliding-scale arrangement was in- 
flationary, under present known condi- 
tions. 

The record does not show that such 
opportunity was afforded ; accordingly 
the case is returned to the Commission 
with direction that an inquiry be made 
to determine whether an application of 
the sliding formula is inflationary in 
view of the changed economic and war 
conditions. 

True, some of the evidence offered 
by appellants to broaden the scope of 
inquiry was received. I think upon 
the record it is clear that the Commis- 
sion regarded the inquiry within nar- 
tow limits and within the scope of the 
order of March 20th, as interpreted 
by the Commission and that the Com- 


mission closed its ears to the insistent 
demand of appellants to give consider- 
ation to the new factors required by 
the Act of October 2, 1942. In that 
respect I find that the action of the 
Commission was arbitrary and illegal. 
The right conferred upon the Presi- 
dent and his representatives was not a 
mere formality. The privilege of in- 
tervention is one of substance and has 
direct relation to the avowed purpose 
of Congress to stabilize prices, wages 
and profits. 

It is not so much a question as to 
whether the Commission should en- 
large or broaden the scope of its hear- 
ing under the order of March 20th as 
what it should do to fix reasonable and 
just rates as required by the act of 
October 2, 1942, which seeks to pre- 
vent inflation. Such question may not 
be dismissed but must be met and the 
only way to meet it is to hear fully 
such evidence as the President’s rep- 
resentatives may produce and other- 
wise make a searching investigation in 
the light of present economic and war 
conditions to determine whether the 
proposed increase in rates will be in- 
flationary in character and so contrary 
to the declared policy of Congress. 

[4] The sliding-scale arrangement 
is not a contract, certainly not one 
which binds the public.* It must give 
way to public policy and to congres- 
sional enactment which expresses that 
policy. The Commission in good faith 
has sought to fulfil its obligations un- 
der the sliding-scale arrangement but 
may have lost sight of the check upon 
it which has been voiced by Congress. 
I am not unmindful that the effort and 
the cost in bringing about the sliding- 





* Epitor’s Note.—For description of this 
arrangement see 11 PUR(NS) 469. 
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scale arrangement was very great. I 
think it was the result of fair and hon- 
est judgment and has been found to 
be a good, workable, and economical 
plan, but it must now be subjected to 
a test not previously required. 

[5] In returning the case to the 
Commission it is with the direction 
that they afford the President’s rep- 
resentatives the opportunity to fully 
test the inflationary trend, if any, 
which the proposed increase in rates 
may portend, and that the Commission 
cooperate therein. In so returning the 
case I indulge the hope that needless 
expense will be spared and that the 
question of the inflationary effect of 


the proposed increase will be fairly 
met. Any arrangement before Octo- 
ber 2, 1942, lacks public approval and 
must give way to congressional edict, 
The basic principles of the arrange- 
ment and other factors which inhere 
in the question of inflation and of 
fairness and justice are open for deter- 
mination. 

The appeal is sustained and the 
Commission’s order will be vacated. 
This memorandum may serve as a 
statement of my reasons for such ac- 
tion. If additional reasons are consid- 
ered to be necessary they may be sug- § 
gested. Let appellants present an ap- 
propriate form for final order. 





UNITED STATES CIRCUIT COURT OF APPEALS, SECOND CIRCUIT 


The North American Company 


Securities and Exchange Commission 


[No. 105.] 
(— F(2d) —.) 


Intercorporate relations, § 19.4 — Simplification of holding company system — 
Necessity of general studies and recommendations. 

1. Section 30 of the Holding Company Act, 15 USCA § 792-4, directing 

the Commission to make studies and publish its recommendations, should 

be construed merely as an administrative direction to the Commission, not 

as a condition precedent to conducting a proceeding under § 11(b) (1) of 

the act, 15 USCA § 79k(b)(1), with respect to simplification of a holding 


company system, p. 9. 


Intercorporate relations, § 19.8 — Integration of holding company system — J 
Selection of principal system. 

2. The selection of a principal system in integration proceedings under | 

§ 11(b)(1) of the Holding Company Act, 15 USCA § 79k(b)(1), must § 
precede any final determination of what other businesses are reasonably 
incidental or economically necessary or appropriate to the operations of 

such principal system, as well as what additional integrated public utility 
systems the holding company is to be permitted to continue to control, p. 


10. 
47 PUR(NS) 
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Intercorporate relations, § 19.8 — Integration of holding company system — 
Selection of principal system — Deferment of selection. 
3. Deferment of selection of the principal system to be retained in pro- 
ceedings under § 11(b)(1) of the Holding Company Act, 15 USCA § 79k 
(b)(1), so as to permit a holding company to select its principal system 
at any time within the period allowed for compliance with a Commission 
order requiring integration, is not required by statute, nor is deferment 
necessary to adequate protection of the holding company against circum- 
stances which may arise during the period allowed for compliance, p. 10. 


Appeal and review, § 28.9 — Conclusiveness of findings — Holding company 
integration. 

4. A court cannot review or reweigh the evidence before the Securities and 
Exchange Commission on the issue whether economy is achieved by cen- 
tralized control, as a basis for a finding as to whether additional systems 
can be operated independently without the loss of substantial economies, 
since this is always a doubtful question and one peculiarly fitted for de- 
cision by an administrative agency staffed by experts, p. 11. 


Intercorporate relations, § 19.5 — Integration of holding company system — 
Additional systems — Substantial economies. 
5. The term “substantial economies” in § 11(b)(1)(A) of the Holding 
Company Act, 15 USCA § 79k(b)(1)(A), relating to retention of addi- 
tional systems in order to avoid loss of substantial economies, means im- 
portant economies and not merely something more than nominal, p. 11. 


Intercorporate relations, § 19.5 — Integration of holding company system — 
Additional systems retainable. 

6. Failure to satisfy the requirements of clause (A) of § 11(b)(1) of the 
Holding Company Act, 15 USCA § 79k(b)(1), (relating to substantial 
economies) precludes retention of additional systems regardless of the ques- 
tion whether the standard of clause (B) (relating to geographical limita- 
tions) or of the standard of (C) (relating to size), since all three clauses 
must be satisfied to secure the right to retain more than the primary sys- 
tem, p. 12. 


Intercorporate relations, § 19.6 — Integration of holding company system — 
Other businesses retainable. 
7. An “other business” is retainable in a holding company system under 
§ 11(b)(1) of the Holding Company Act, 15 USCA § 79k(b) (1), only 
when it affirmatively appears that the public interest will be furthered by 
retention of a nonutility interest by reason of its relation to economy of 
management and operation of a public utility system or systems or the in- 
tegration and coordination of related operating properties, consonant with 
the policy of the act expressed in § 1(b)(4), 15 USCA § 79a(b) (4), 
p. 12. 
Intercorporate relations, § 6 — Regulation of holding company — Interstate 
question. 
8. The necessity for a specific finding that a holding company is engaged 
in interstate commerce or that interstate commerce will be adversely af- 
fected by retention of the securities it owns, as a basis for an order of the 
Securities and Exchange Commission under § 11(b)(1) of the Holding 
Company Act, 15 USCA § 79k(b)(1), requiring divestment of interests, 
is eliminated by the statutory scheme; § 1 of the act, 15 USCA § 79a, 
expounds the policy underlying the necessity for control of holding com- 


vie 47 PUR(NS) 





UNITED STATES CIRCUIT COURT OF APPEALS 


panies as defined in § 2(a)(7), 15 USCA § 79b(a) (7), and declares them 
to be affected with a national public interest, while § 3, 15 USCA § 79%, 
provides for exemption of subsidiaries predominantly intrastate in charac- 
ter, p. 12. 

Interstate commerce, § 1 — Powers of Congress — Intrastate activities. 
9. The power of Congress to regulate interstate commerce extends to regu- 


lation through legislative action of activities intrastate which have a sub- 
stantial effect on the commerce, p. 12. 


Interstate commerce, § 84 — Holding company regulation — Ownership of se- 
curities. 

10. Congress did not exceed its power in regulating the ownership of securi- 
ties by a holding company whose subsidiaries are engaged in interstate 
commerce by enacting § 11(b)(1) of the Holding Company Act, 15 USCA 
§ 79k(b)(1), which requires a registered holding company to divest itself 
of all securities other than those related to a single integrated public utility 
system, although the ownership of securities does not of itself constitute 
engaging in interstate commerce and the ownership of property is charac- 
teristically an intrastate matter, p. 12. 


Constitutional law, § 15 — Guaranty of due process. 
11. The guaranty of due process under the Fifth Amendment of the Con- 
stitution demands only that a law shall not be unreasonable, arbitrary, or 
capricious and that the means selected shall have a real and substantial rela- 
tion to the object sought to be attained, p. 14. 


Intercor porate relations, § 5.1 — Holding company regulation — Constitutional 
requirements — Due process — Divestment of securities. 

12. Section 11(b)(1) of the Holding Company Act, 15 USCA § 79k 
(b)(1), does not violate the Fifth Amendment of the Constitution by re- 
quiring the divestment of securities of public utility subsidiaries held by 
a holding company, since this is a means clearly adapted to the congressional 
purpose of eliminating abuses in the public utility holding company field 
and the remedy selected by Congress is not so unreasonable, arbitrary, or 
capricious as to constitute taking property without due process, although 
this may be painful to common stockholders, p. 14. 


[January 12, 1943.] 


ETITION to review orders of Securities and Exchange Com- 
isles in proceedings for simplification of holding company 
system under § 11(b)(1) of the Holding Company Act, 15 
USCA § 79k(b)(1); orders affirmed. For Commission dect- 

sion, see 43 PUR(NS) 257. 
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David K. Kadane, Maurice C. Kaplan, 
and Jerome S. Katzin, Attorneys, for 
the respondent. 
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Swan, C. J.: This case is be- 
fore us on petitions of The North 
American Company, filed pursuant to 
§ 24 (a) of the Public Utility Hold- 
ing Company Act of 1935, 15 USCA 
§ 79x (a), to review two orders made 
by the Securities and Exchange Com- 
mission in a proceeding initiated by it 
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NORTH AMERICAN CO. v. SECURITIES AND EXCHANGE COM. 


under § 11 (b) (1) of the act, 15 
USCA § 79k (b) (1). The orders 
were entered on April 14, 1942, 43 
PUR(NS) 257, and June 25, 1942, 
respectively.. The opinions of the 
Commission in support of them will 
be reported in The North American 
Company.? 

The April order directed North 
American to divest itself of all its se- 
curities, with minor exceptions, other 
than those of Union Electric Company 
of Missouri and its subsidiaries (here- 
after referred to as the St. Louis sys- 
tem). The June order denied North 
American’s motion for leave to pre- 
sent further argument that the Com- 
mission lacks power to designate the 
particular system to be retained as its 
“single integrated public-utility sys- 
tem.” North American’s petitions to 
this court raise questions as to the 


construction and application of § 11 
(b) (1) and challenge its constitu- 
tional validity. 

The North American Company was 
organized in 1890 under the laws of 


New Jersey. Its principal office is in 
the city of New York, N. Y. Its 
business consists in acquiring and 
holding for investment stocks and oth- 
er securities, principally in the electric 
utility field. It is the top holding com- 
pany in a system containing 80 compa- 
nies and operating in 17 states and the 
District of Columbia. At no time has 
it engaged in the business of manag- 
ing the operations of its public utility 
operating subsidiaries, or selling them 
supplies, engineering services, or the 
like. It has, however, furnished finan- 


cial advice and assistance and spon- 
sored the interchange of operating in- 
formation among the subsidiaries. On 
February 25, 1937, North American 
registered under the act* and thus be- 
came “a registered holding company” 
within the meaning of § 11 (b) (1). 
This section makes it the duty of the 
Commission, “as soon as practicable 
after January 1, 1938,” to require each 
registered holding company to take 
such action as the Commission may 
find necessary to limit the operations 
of the holding company system to “a 
single integrated public-utility system, 
and to such other businesses as are 
reasonably incidental, or economically 
necessary or appropriate to the opera- 
tions” thereof. A proviso permits a 
registered holding company “to con- 
tinue to control one or more addi- 
tional integrated public-utility sys- 
tems” if they satisfy the requirements 
of clauses (A), (B), and (C) of the 
section. The orders complained of 
limit North American’s operations to 
the St. Louis system. Such other 
facts as are required to be stated will 
appear in the course of our discussion. 

[1] The first matter for considera- 
tion is the petitioner’s contention that 
it was premature for the Commission 
to proceed with forced divestment un- 
der § 11 (b) (1) before it had made 
the studies and published its recom- 
mendations as required by § 30, 15 
USCA § 79z—4. The issue was pre- 
sented by a mction, denied by the 
Commission, to hold the proceeding in 
abeyance pending publication of such 
recommendation. It is argued that 





1The opinions may be found in CCH Fed 
Securities Law Service, 1943, §§ 75,271, 
2 Registration did not waive its right to fu- 
ture challenge of the validity of § 11. See 


Electric Bond & Share Co. v. Securities Ex- 
change Commission (1938) 303 US 419, 435, 
82 L ed 936, 22 PUR(NS) 465, 58 S Ct 678, 
115 ALR 105. 
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Congress expected many holding com- 
panies, if given time and guidance, 
voluntarily to rearrange their affairs; 
the operation of § 11 (b) (1) was 
postponed to give the time, and the 
Commission was instructed to supply 
the guidance by making public its rec- 
ommendations of administrative 
standards in respect to the matters re- 
ferred to in § 30; hence, the order of 
April, 1942, supra, was premature as 
no such guidance had been supplied. 
Whatever may have been the expecta- 
tion of Congress as to voluntary re- 
adjustments, we can find nothing in 
the statutory language justifying a 
holding that the recommendations 
which the Commission is directed to 
“make public from time to time,” are a 
condition precedent to invoking the 
procedure of § 11 (b) (1) to compel 
integration. If completion of ex 


parte studies under § 30 were a pre- 
requisite to action under § 11 (b), it 
should equally be so to action under 
§ 11 (e) or under § 10 (c) (1), 15 


USCA § 79j (c) (1). Since such 
studies and recommendations are ap- 
parently to be made “from time to 
time” throughout the life of the Com- 
mission, to hold that enforcement of 
other provisions of the statute are de- 
pendent on completion of the studies 
would defer their enforcement indef- 
initely. We cannot impute such an in- 
tention to Congress. If it be argued 
that enforcement as to a particular 
holding company should be deferred 
until a study has been made and rec- 
ommendations published as to it, a 


sufficient answer is that the company 
must be accorded a hearing before in- 
tegration can be ordered. We are sat- 
isfied that § 30 should be construed 
merely as an administrative direction 
to the Commission, not as a condition 
precedent to conducting a proceeding 
under § 11 (b) (1). Compare Unit- 
ed States v. Morgan (1911) 222 US 
274, 56 L ed 198, 32 S Ct 81. For 
a discussion of the specific point see 
Commonwealth & Southern Corpora- 
tion.® 

[2, 3] We now turn to the petition- 
er’s contentions relating to the inter- 
pretation and application of § 11 (b) 
(1). The first is as to selection of a 
single integrated public utility system 
to be retained (which may convenient- 
ly be called the “principal” system). 
The selection of a principal system 
must naturally precede any final de- 
termination of what “other business- 
es” are “reasonably incidental or eco- 
nomically necessary or appropriate to 
the operations of such”’ principal sys- 
tem, as well as what “additional inte- 
grated public utility systems” the 
holding company is to be permitted “to 
continue to control.”” Where, as in 
this case, there are found to be several 
integrated public utility systems,* any 
one of which might reasonably be 
chosen as the principal system, is the 
choice to be made by the holding com- 
pany or by the Commission? We may 
assume, without so deciding, that the 
privilege of selecting its principal sys- 
tem should, during preliminary stages 
of the § 11 (b) (1) proceeding, be 





8CCH Fed Securities Law Service, 1943, 
§ 75,285. 

4The Commission found that the electric 
operations in each of the areas centering at 
St. Louis, Washington, Cieveland, Detroit, and 
Wisconsin, respectively, constitute a single 
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integrated public utility system within the 
meaning of the act. North American’s con- 
tentions in the aspect now under discussion 
are confined to the St. Louis, Cleveland, and 
Wisconsin systems. 
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accorded the holding company. This 
was done and only after North Amer- 
ican had refused to express a prefer- 
ence between the several integrated 
public utility systems, was the St. 
Louis system selected by the Commis- 
sion as the principal system for reten- 
tion. No contention is made that the 
Commission made an unreasonable se- 
lection or that the selection of a differ- 
ent system would be more beneficial 
to North American. Its argument is 
merely that it cannot now tell which 
two of the three systems (St. Louis, 
Cleveland, and Wisconsin) will be 
most marketable; that § 11 (c) gives 
it at least one year for compliance with 
the divestment order; and therefore it 
may select its principal system at any 
time within the period allowed for 
compliance. We do not think the 
statute contemplates such deferment 
of selection. It would necessarily re- 
sult in delays. The Commission’s 
duty is to act under § 11 (b) “as soon 
as practicable,” and due diligence in 
complying with the order is prescribed 
by § 11 (c). Nor do we see that de- 
ferment in selecting the principal sys- 
tem is necessary to adequate protection 
of a holding company against circum- 
stances which may arise during the pe- 
riod allowed for compliance with the 
order. If changes occur in “the con- 
ditions upon which the order was pred- 
icated,”’ the Commission is authorized 
by subsection (b) to revoke or modify 
any order previously made thereunder. 
Under the circumstances disclosed by 
this record we see no error in the 
Commission’s selection of the St. 
Louis system as the principal system 
for retention. 

[4, 5] It is next contended that the 
Commission erred in limiting North 


American to the retention of a single 
integrated system; that under the 
(A), (B), (C) standards of § 11 (b) 
(1), properly interpreted and applied, 
it is entitled to retain as additional or 
secondary systems the groups of sub- 
sidiaries which constitute the Cleve- 
land and the Wisconsin systems. The 
(A) standard requires a finding that 
the additional system cannot be oper- 
ated independently “without the loss 
of substantial economies which can be 
secured by the retention of control” by 
the holding company. It has been the 
practice of North American to furnish 
financial advice and, on occasions, di- 
rect financial assistance to its subsidi- 
aries, and to sponsor the interchange 
of statistics and operating information 
among them. Such practices, it is 
urged, have been of great value to the 
Cleveland and the Wisconsin systems 
and a discontinuance of their relations 
with North American will cause them 
the loss of “substantial economies.” 
After considering these arguments and 
the evidence presented in their sup- 
port, the Commission refused to find 
that the additional systems could not 
be operated independently without the 
loss of substantial economies. Wheth- 
er economy is achieved by centralized 
control is always a doubtful question 
and one peculiarly fitted for decision 
by an administrative agency staffed by 
experts. On such an issue a court 
cannot review or reweigh the evidence. 
See Morgan Stanley & Co. v. Securi- 
ties and Exchange Commission 
(1942) 126 F(2d) 325, 43 PUR 
(NS) 240; § 24 (a) of the act, 45 
USCA § 79x (a). With the Com- 
mission’s ruling that “substantial econ- 
omies” means important economies 
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and not merely something more than 
nominal, we are in accord. 

[6] The Commission also found 
that neither additional system met the 
(C) standard. But we need not con- 
sider the correctness of this ruling, 
nor the interpretation placed upon 
clause (B), because the failure to sat- 
isfy the requirements of clause (A) 
precludes retention of the additional 
systems, since all three clauses must be 
satisfied to secure the right to retain 
more than the primary system. 

[7] North American complains 
that divestment has been ordered of 
its investments in three nonuntility 
companies and that this has resulted 
from an erroneous construction of the 
“other business” clauses of § 11 (b) 
(1). The section requires a regis- 


tered holding company to limit its 
operations to a single integrated pub- 


lic utility system, “and to such other 
businesses as are reasonably incidental, 
or economically necessary or appropri- 
ate to the operations of such integrat- 
ed public utility system.” Then fol- 
lows the proviso dealing with addi- 
tional integrated public utility sys- 
tems, and next comes the following 
provision : 

“The Commission may permit as 
reasonably incidental, or economically 
necessary or appropriate to the opera- 
tions of one or more integrated pub- 
lic utility systems the retention of an 
interest in any business (other than 
the business of a public utility com- 
pany as such) which the Commission 
shall find necessary or appropriate in 
the public interest or for the protection 
of investors or consumers and not 
detrimental to the proper functioning 
of such system or systems.” 

The Commission interpreted these 
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“other business” clauses to permit re- 
tention only when it affirmatively ap- 
pears “that the public interest will be 
furthered by retention of a nonutility 
interest by reason of its relation ‘to 
economy of management and opera- 
tion’ of a public utility system or sys- 
tems or ‘the integration and coordina- 
tion of related operating properties.’” 
This conclusion is consonant with the 
policy of the act expressed in § 1 (b) 
(4), 15 USCA § 79a (b) (4) which 
declares that “the national public inter- 
est” is or may be adversely affected 
“when the growth and extension of 
holding companies bears no relation to 
economy of management and opera- 
tion or the integration and codrdina- 
tion of related operating properties.” 
We agree with the Commission’s in- 
terpretation. It is apparently not dis- 
puted that the three other businesses 
are unrelated to the operations of the 
St. Louis system. Consequently no 
error appears in ordering their divest- 
ment. 

[8-10] There remains for consider- 
ation the petitioner’s attack upon the 
constitutional validity of § 11 (b) 
(1). It is urged that under the com- 
merce clause of the Constitution, Art. 
I, § 8, cl. 3, Congress does not pos- 
sess the power it has sought to exer- 
cise by this section of requiring a reg- 
istered holding company to divest 
itself of all securities other than those 
related to a single integrated public 
utility system. Many of North Amer- 
ican’s subsidiaries are engaged in in- 
terstate commerce, but the ownership 
of securities issued by them does not 
of itself constitute engaging in inter- 
state commerce; the ownership of 
property is characteristically an intra- 
state matter. Such ownership can be 
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asserted to be subject to congressional 
regulation under the commerce clause 
only on the ground that it so affects 
interstate commerce as to make reg- 
ulation of it an appropriate means to 
the attainment of a legitimate end. 
See United States v. Wrightwood 
Dairy Co. (1942) 315 US 110, 119, 
86 L ed 726, 62 S Ct 523; United 
States v. Darby (1941) 312 US 100, 
118, 85 L ed 609, 61 S Ct 451, 132 
ALR 1430. Counsel argues that § 11 
(b) (1) does not make such effect the 
test of its application ; it assumes that 
the mere fact that a holding company 
has registered under § 5° of the act 
indicates a sufficient relationship to in- 
terstate commerce to support the as- 
serted power, and it provides for di- 
vestment orders without any specific 
finding by the Commission or by a 
court that the company is engaged in 
interstate commerce or that interstate 
commerce will be adversely affected 
by retention of the securities it owns. 
But we think the necessity for such 
specific finding is eliminated by the 
statutory scheme. Section 1 expounds 
the policy underlying the necessity for 
control of holding companies as de- 
fined in § 2(a)(7), 15 USCA § 79b 
(a)(7). It declares them to be af- 
fected with a national public interest 
because, among other things, “their 
practices in respect of and control over 
subsidiary companies often materially 
affect the interstate commerce in 
which those companies engage,” ® and 
the extension of their activities over 
many states makes difficult, if not im- 
possible, effective state regulation of 
public utility companies.” It is fur- 


ther declared that the national public 
interest is or may be adversely affect- 
ed when the growth and extension of 
holding companies bear no relation to 
economy of management and opera- 
tion or the integration and co6érdina- 
tion of related operating properties.® 
Section 3 provides administrative pro- 
cedure by which a holding company 
can obtain exemption from any provi- 
sion of the act, if it and its subsidiar- 
ies are predominantly intrastate in 
character. North American did not 
avail itself of this administrative rem- 
edy, nor does it now assert that it is 
entitled to exemption. On the con- 
trary its activities and those of its sub- 
sidiaries clearly bring it within the 
class of holding companies which § 1 
declares affect interstate commerce 
and require regulation. Hence the 
essence of the petitioner’s argument 
comes down to the contention that the 
retention of securities, which § 11(b) 
(1) assumes to regulate, is a purely 
intrastate matter and beyond congres- 
sional power. 

That the power of Congress to reg- 
ulate interstate commerce extends to 
regulation through legislative action 
of activities intrastate which have a 
substantial effect on the commerce can- 
not be, and is not, disputed. In Unit- 
ed States v. Darby, supra, 312 US 
100, at p. 120, the court noted that in 
such legislation determination wheth- 
er the intrastate activities have the 
prohibited effect on the interstate com- 
merce, has sometimes been left to the 
courts, sometimes to an administra- 
tive tribunal, and “sometimes Con- 





515 USCA § 79e. 
8 Section 1(a) (4), 15 USCA § 79a(a) (4). 
7 Section 1(a) (5), 15 USCA § 79a(a) (5). 


8 Section 1(b) (4), 15 USCA § 79a(b) (4). 
9 Section 3(a) (1) and (2), 15 USCA § 79 

(a) (1) and (2). 
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gress itself has said that a particular 
activity affects the commerce. ty 
The statute there under discussion, 
like the one now before us, belonged 
to the class last mentioned. In passing 
on the validity of that class of legisla- 
tion the opinion states that “the only 
function of the courts is to determine 
whether the particular activity regu- 
lated or prohibited is within the reach 
of the Federal power.” To what ex- 
tent that power can reach has been 
very recently demonstrated by Wick- 
ard v. Filburn, 317 US —, 87 L ed 
—, 63 S Ct 82, decided November 9, 
1942. There it was held that a small 
farmer’s production of wheat for his 
own use could be regulated under the 
Agricultural Adjustment Act of 1938, 
as amended, because in the aggregate 
the consumption of homegrown wheat 
by many small farmers affects the price 
and market conditions of wheat trans- 
ported between the states. If the com- 
merce clause has a sweep so broad as 
that, we cannot say that Congress has 
exceeded its power in regulating the 
ownership of securities by a holding 
company whose subsidiaries are en- 
gaged in interstate commerce. 

[11,12] The final argument is that 
§ 11(b)(1) violates the Fifth 
Amendment. The guaranty of due 
process demands only that the law 
shall not be “unreasonable, arbitrary, 
or capricious, and that the means se- 
lected shall have a real and substan- 
tial relation to the object sought to be 
attained.” Nebbia v. New York 
(1934) 291 US 502, 525, 78 L ed 
940, 2 PUR(NS) 337, 344, 54 S Ct 
505, 89 ALR 1469. The object 
sought by the statute under considera- 


tion is the elimination of abuses in the 
public utility holding company field, 
It is argued that the divestment of se- 
curities required by § 11 is not a rea- 
sonable means to that end because it 
will involve a destruction of values, 
We do not think the argument can 
prevail. Congress did not think it 
could accomplish its object solely by 
regulating future transactions, al- 
though many of the provisions of the 
act apply only to them. To eliminate 
existing conditions which adversely 
affect the public interest Congress con- 
sidered it necessary to enact § 11. 
The means selected are clearly adapt- 
ed to the end in view. The wisdom of 
the legislation and the appropriateness 
of the remedy chosen is not the con- 
cern of the courts. See Sunshine An- 
thracite Coal Co. v. Adkins (1940) 
310 US 381, 394, 84 L ed 1263, 60S 
Ct 907. Compelling the holding com- 
pany to dispose of its securities is not 
the same as condemning private prop- 
erty for public use without paying just 
compensation. Under § 11 (c) the 
petitioner is given a year within which 
to comply with the order and may on 
proper showing obtain an additional 
period not exceeding one year. If di- 
vestment can be effected by distribu- 
tion in kind, there may be no loss in 
values. If, as petitioner contends, 
such distribution will be impossible 
and a liquidation by sale becomes nec- 
essary, the process may be painful to 
its common stockholders, but we can- 
not say that the remedy selected by 
Congress is so unreasonable, arbitrary, 
or capricious as to constitute taking 
property without due process. 
Orders affirmed. 
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SECURITIES AND EXCHANGE COM. v. CHENERY CORP. 


UNITED STATES SUPREME COURT 


Securities and Exchange Commission 
Vv. 


Chenery Corporation et al. 


[No. 254.] 
(317 US —, 87 L ed —, 63 S Ct 454.) 


Appeal and review, § 53 — Grounds for reversal or affirmance — Basis for Com- 
mission's decision. 

1. The validity of a Commission decision, purported to be based on equita- 
ble principles, that preferred stock of a holding company purchased by 
officers and directors while reorganization plans were before the Commis- 
sion should not participate on a parity with other preferred stock, must be 
judged on the basis of the grounds upon which the Commission itself based 
its action, p. 20. 

Appeal and review, § 28.1 — Conclusiveness of findings — Federal Commission. 
2. An appellate court, in reviewing a decision of the Securities and Ex- 
change Commission, cannot intrude upon the domain which Congress has 
exclusively entrusted to an administrative agency, either for the purpose 
of affirming or for reversing its orders, p. 20. 


Corporations, § 16 — Officers and directors — Dealing in corporation’s stock. 
3. The courts do not impose upon officers and directors of a corporation 
any fiduciary duty to its stockholders which precludes them, merely be- 
cause they are officers and directors, from buying and selling the corpora- 
tion’s stock, p. 20. 


Corporations, § 22 — Reorganization — Participation — Officers and directors — 
Dealing in corporation’s stock. 

4. Established judicial principles do not require that preferred stock of a 
holding company purchased by officers and directors while reorganization 
plans were before the Securities and Exchange Commission should not 
participate on a parity with other preferred stock, if it is not found that 
the specific transactions under scrutiny showed misuse by them of their 
position as reorganization managers in that as such managers they took 
advantage of the corporation or the other stockholders or the investing 
public, p. 20. 

Appeal and review, § 53 — Grounds for affirmance — Possible findings not made. 
5. The action of the Securities and Exchange Commission, based on an 
erroneous application of equitable principles, in denying to preferred stock 
of a holding company purchased by officers and directors while reorganiza- 
tion plans were before the Commission a participation on a parity with 
other preferred stocks, cannot be upheld merely because findings might 
have been made and considerations disclosed which would justify its order 
as an appropriate safeguard for the interests protected by the Holding 


Company Act, p. 23. 
or . 15 47 PUR(NS) 
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Appeal and review, § 53 — Grounds for affirmance — Basis for administrative 


order. 


6. An administrative order cannot be upheld unless the grounds upon which 
the agency acted in exercising its powers were those upon which its action 


can be sustained, p. 24. 


(Brack, REED, and Murpny, JJ., dissent.) 
[February 1, 1943.] 
ERTIORARI to review judgment of United States Court of 
Appeals for the District of Columbia setting aside a Com- 
mission order relating to participation in a reorganization plan; 
cause remanded to Court of Appeals with directions to remand 
to Commission for further proceedings. For decision by Court 
of Appeals, see (1942) — App DC —, 44 PUR(NS) 138, 
128 F(2d) 303, and for decisions by Commission, see (1941) 
41 PUR(NS) 321 and 41 PUR(NS) 361. 


APPEARANCES: Chester T. Lane, 
Washington, D. C., for petitioner; 
Spencer Gordon, Washington, D. C., 
for respondent. 


Mr. Justice FRANKFURTER deliv- 
ered the opinion of the court: The 
respondents, who were officers, direc- 
tors, and controlling stockholders of 
the Federal Water Service Corpora- 
tion (hereafter called Federal), a hold- 
ing company registered under the Pub- 
lic Utility Holding Company Act of 
1935, Chap. 687, 49 Stat. 803, 15 
USCA § 79, brought this proceeding 
under § 24(a) of the act, 15 USCA 
§ 79x(a), to review an order made 
by the Securities and Exchange Com- 
mission on September 24, 1941, 41 
PUR(NS) 361, approving a plan of 
reorganization for the company. Un- 
der the Commission’s order, preferred 
stock acquired by the respondents dur- 
ing the period in which successive re- 
organization plans proposed by the 
management of the company were be- 
fore the Commission, was not per- 
mitted to participate in the reorgani- 
zation on an equal footing with all 
other preferred stock. The court of 
47 PUR(NS) 


appeals for the District of Columbia, 
with one judge dissenting, set the Com- 
mission’s order aside (1942) — App 
DC —, 44 PUR(NS) 138, 128 F 
(2d) 303, and because the question 
presented looms large in the adminis- 
tration of the act, we brought the case 
here. 

The relevant facts are as follows: 
In 1937 Federal was a typical public 
utility holding company. Incorporated 
in Delaware, its assets consisted of se- 
curities of subsidiary water, gas, elec- 
tric, and other companies in thirteen 
states and one foreign country. The § 
respondents controlled Federal through 
their control of its parent, Utility Op- 
erators Company, which owned all of 
the outstanding shares of Federal’s 
Class B common stock, representing 
the controlling voting power in the 
company. On November 8, 1937, 
when Federal registered as a holding 
company under the Public Utility 
Holding Company Act of 1935, its 
management filed a plan for reorgan- 
ization under §§ 7 and 11 of the act, 
15 USCA §8§ 79g, 79k, the relevant 
portions of which are copied in the 
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margin.! This plan, as well as two 
other plans later submitted by Federal, 
provided for participation by Class B 
stockholders in the equity of the pro- 
posed reorganized company. This fea- 
ture of the plans was unacceptable to 


the Commission, and all were ultimate- 
ly withdrawn. On March 30, 1940, 
a fourth plan was filed by Federal. 
This plan, proposing a merger of Fed- 
eral, Utility Operators Company, and 
Federal Water and Gas Corporation, a 





1“Section 7. (a) A registered holding com- 
pany or subsidiary company thereof may file 
a declaration with the Commission, regarding 
any of the acts enumerated in subsection (a) 
of § 6, in such form as the Commission may 
by rules and regulations prescribe as necessary 
or appropriate in the public interest or for 
the protection of investors or consumers. Such 
declaration shall include— 

“(1) such of the information and documents 
which are required to be filed in order to 
register a security under § 7 of the Securi- 
ties Act of 1933 (15 USCA § 77g) as amend- 
ed, as the Commission may by rules and regu- 
lations or order prescribe as necessary or ap- 
propriate in the public interest or for the pro- 
tection of investors or consumers; and 

“(2) such additional information, in such 
form and detail, and such documents regard- 
ing the declarant or any associate company 
thereof, the particular security and compli- 
ance with such state laws as may apply to 
the act in question as the Commission may by 
rules and regulations or order prescribe as 
necessary or appropriate in the public interest 
or for the protection of investors or ctonsum- 
2 ee 
“(d) If the requirements of subsections (c) 
and (g) are satisfied, the Commission shall 
permit a declaration regarding the issue or 
sale of a security to become effective unless 
the Commission finds that— 


“(6) the terms and conditions of the issue 
or sale of the security are detrimental to the 
public interest or the interest of investors or 
consumers. 

“(e) If the requirements of subsection (g) 
are satisfied, the Commission shall permit a 
declaration to become effective regarding the 
exercise of a privilege or right to alter the 
priorities, preferences, voting power, or other 
rights of the holders of an outstanding secu- 
rity unless the Commission finds that such ex- 
ercise of such privilege or right will result 
in an unfair or inequitable distribution of vot- 
ing power among holders of the securities of 
the declarant or is otherwise detrimental to 
the public interest or the interest of investors 
or consumers. 

“(f) Any order permitting a declaration to 
become effective may contain such terms and 
conditions as the Commission finds necessary 
to assure compliance with the conditions speci- 
fied in this section. . 

“Section 11. (a) It ‘shall be the duty of 
the Commission to examine the corporate 


[2] 


structure of every registered holding company 
and subsidiary company thereof, the relation- 
ships among the companies in the holding- 
company system of every such company and 
the character of the interests thereof and the 
properties owned or controlled thereby to de- 
termine the extent to which the corporate 
structure of such holding-company system and 
the companies therein may be simplified, un- 
necessary complexities therein eliminated, vot- 
ing power fairly and equitably distributed 
among the holders of securities thereof, and 
the properties and business thereof confined 
to those necessary or appropriate to the opera- 
tions of an integrated public utility system. 


“(e) In accordance with such rules and 
regulations or order as the Commission may 
deem necessary or appropriate in the public 
interest or for the protection of investors or 
consumers, any registered holding company 
or any subsidiary company of a registered 
holding company may, at any time after Janu- 
ary 1, 1936, submit a plan to the Commission 
for the divestment of control, securities, or 
other assets, or for other action by such com- 
pany or any subsidiary company thereof for 
the purpose of enabling such company or any 
subsidiary company thereof to comply with 
the provisions of subsection (b). If, after 
notice and opportunity for hearing, the Com- 
mission shall find such plan, as submitted or 
as modified, necessary to effectuate the pro- 
visions of subsection (b) and fair and equita- 
ble to the persons affected by such plan, the 
Commission shall make an order approving 
such plan; and the Commission, at the re- 
quest of the company, may apply to a court, 
in accordance with the provisions of subsec- 
tion (f) of § 18 (15 USCA § 79r), to en- 
force and carry out the terms and provisions 
of such plan. If, upon any such application, 
the court, after notice and opportunity for 
hearing, shall approve such plan as fair and 
equitable and as appropriate to effectuate the 
provisions of this section, the court as a court 
of equity may, to such extent as it deems 
necessary for the purpose of carrying out the 
terms and provisions of such plan, take exclu- 
sive jurisdiction and possession of the com- 
pany or companies and the assets thereof, 
wherever located; and the court shall have 
jurisdiction to appoint a trustee, and the court 
may constitute and appoint the Commission as 
sole trustee, to hold or administer, under the 
direction of the court and in accordance with 
the plan theretofore approved by the court 
and the Commission, the assets so possessed.” 


47 PUR(NS) 





UNITED STATES 


wholly owned inactive subsidiary of 
Federal, contained no provision for 
participation by the Class B stock. In- 
stead, that class of stock was to be sur- 
rendered for cancellation, and the pre- 
ferred and Class A common stock of 
Federal were to be converted into com- 
mon stock of the new corporation. As 
the Commission pointed out in its 
analysis of the proposed plan, “except 
for the 5.3 per cent of new common 
allocated to the present holders of 
Class A stock, substantially all of the 
equity of the reorganized company 
will be given to the present preferred 
stockholders.” 


During the period from November 
8, 1937, to June 30, 1940, while the 
successive reorganization plans were 
before the Commission, the respond- 
ents purchased a total of 12,407 shares 
of Federal’s preferred stock. 


(The 
total number of outstanding shares of 
Federal’s preferred stock was 159,- 
269.) These purchases were made on 
the over-the-counter market through 
brokers at prices lower than the book 
value of the common stock of the new 
corporation into which the preferred 
stock would have been converted under 
the proposed plan. If this feature of 
the plan were approved by the Com- 
mission, the respondents through their 
holdings of Federal’s preferred stock 
would have acquired more than 10 per 
cent of the common stock of the new 
corporation. The respondents frank- 
ly admitted that their purpose in buy- 
ing the preferred stock was to protect 
their interests in the company. 

In ascertaining whether the terms of 
issuance of the new common stock 
were “fair and equitable” or ‘“detri- 
mental to the interests of investors” 
within § 7 of the act, the Commission 
47 PUR(NS) 
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found that it could not approve the 
proposed plan so long as the preferred 
stock acquired by the respondents 
would be permitted to share on a par- 
ity with other preferred stock. The 
Commission did not find fraud or 
lack of disclosure, but it concluded 
that the respondents, as Federal’s 
managers, were fiduciaries and hence 
under a “duty of fair dealing” not to 
trade in the securities of the corpora- 
tion while plans for its reorganization 
were before the Commission. It rec- 
ommended that a formula be devised 
under which the respondents’ pre- 
ferred stock would participate only to 
the extent of the purchase prices paid 
plus accumulated dividends since the 
dates of such purchases. Accordingly, 
the plan was thereafter amended to 
provide that the preferred stock ac- 
quired by the respondents, unlike the 
preferred stock held by others, would 
not be converted into stock of the re- 
organized company, but could only be 
surrendered at cost plus 4 per cent in- 
terest. The Commission, over the re- 
spondents’ objections, approved the 
plan as thus amended, and it is this 
order which is now under review. 


We completely agree with the Com- 
mission that officers and directors who 
manage a holding company in process 
of reorganization under the Public 
Utility Holding Company Act of 1935 
occupy positions of trust. We reject 
a lax view of fiduciary obligations and 
insist upon their scrupulous observ- 
ance. See Wormley v. Wormley 
(1823) 8 Wheat, 421, 441, 5 L ed 
651; Southern P. Co. v. Bogert 
(1919) 250 US 483, 487, 63 L ed 
1099, 39 S Ct 533; and see Stone, The 
Public Influence of the Bar (1934) 
48 Harv L Rev 1, 8, 9. But to say 
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that a man is a fiduciary only begins 
analysis; it gives direction to further 
inquiry. To whom is he a fiduciary? 
What obligations does he owe as a fi- 
duciary? In what respect has he 
failed to discharge these obligations? 
And what are the consequences of his 
deviation from duty? 

The Commission did not find that 
the respondent as managers of Feder- 
al acted covertly or traded on inside 
knowledge, or that their position as 
reorganization managers enabled them 
to purchase the preferred stock at 
prices lower than they would other- 
wise have had to pay, or that their ac- 
quisition of the stock in any way 
prejudiced the interests of the corpo- 
ration or its stockholders. To be sure, 
the new stock into which the respond- 
ents’ preferred stock would be convert- 
ed under the plan of reorganization 
would have a book value—which may 
or may not represent market value— 
considerably greater than the prices 
paid for the preferred stock. But that 
would equally be true of pur- 
chases of preferred stock made by 
other investors. The respondents, 
the Commission tells us, acquired 
their stock as the outside world did, 
and upon no better terms. The Com- 
mission dealt with this as a specific 
case, and not as the application of a 
general rule formulating rules of con- 
duct for reorganization managers. 
Consequently, it is a vital considera- 
tion that the Commission conceded 
that the respondents did not acquire 
their stock through any favoring cir- 
cumstances. In its own words, “hon- 
esty, full disclosure, and purchase at 
a fair price’ characterized the trans- 
actions. The Commission did not 
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suggest that, as a result of their pur- 
chases of preferred stock, the respond- 
ents would be unjustly enriched. On 
the contrary, the question before the 
Commission was whether the respond- 
ents, simply because they were reor- 
ganization managers, should be denied 
the benefits to be received by the 6,000 
other preferred stockholders. Some 
technical rule of law must have moved 
the Commission to single out the re- 
spondents and deny their preferred 
stock the right to participate equally 
in the reorganization. To ascertain 
the precise basis of its determination, 
we must look to the Commission’s 
opinion. 

The Commission stated, 41 PUR 
(NS) at p. 341, that “in the process 
of formulation of a ‘voluntary’ reor- 
ganization plan, the management of a 
corporation occupies a fiduciary posi- 
tion toward all of the security holders 
to be affected, and that it is subjected 
to the same standards as other fiduci- 
aries with respect to dealing with the 
property which is the subject matter 
of the trust.” Applying by analogy 
the restrictions imposed on trustees in 
trafficking in property held by them 
in tfust for others, Michoud v. Girod 
(1846) 4 How. 503, 557, 11 L ed 
1076, the Commission ruled that even 
though the management does not hold 
the stock of the corporation in trust 
for the stockholders, nevertheless the 
“duty of fair dealing” which the man- 
agement owes to the stockholders is 
violated if those in control of the cor- 
poration purchase its stock, even at a 
fair price, openly and without fraud. 
The Commission concluded that “‘hon- 
esty, full disclosure, and purchase at 
a fair price do not take the case out- 
side the rule.” 
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[1, 2] In reaching this result the 
Commission stated that it was merely 
applying “the broad equitable princi- 
ples enunciated in the cases heretofore 
cited,” namely, Pepper v. Litton 
(1939) 308 US 295, 84 L ed 281, 60 
S Ct 238; Michoud v. Girod, supra; 
Magruder v. Drury (1914) 235 US 
106, 119, 120, 59 L ed 151, 35 S Ct 
77, and Meinhard v. Salmon (1928) 
249 NY 458, 164 NE 545. Its opin- 
ion plainly shows that the Commission 
purported to be acting only as it as- 
sumed a court of equity would have 
acted in a similar case. Since the de- 
cision of the Commission was explicit- 
ly based upon the applicability of prin- 
ciples of equity announced by courts, 
its validity must likewise be judged on 
that basis. The grounds upon which 
an administrative order must be 


judged are those upon which the rec- 


ord discloses that its action was based. 

In confining our review to a judg- 
ment upon the validity of the grounds 
upon which the Commission itself 
based its action, we do not disturb the 
settled rule that, in reviewing the de- 
cision of a lower court, it must be af- 
firmed if the result is correct “al- 
though the lower court relied upon a 
wrong ground or gave a wrong rea- 
son.” Helvering v. Gowran (1937) 
302 US 238, 245, 82 L ed 224, 58S 
Ct 154. The reason for this rule is 
obvious. It would be wasteful to send 
a case back to a lower court to rein- 
state a decision which it had already 
made but which the appellate court 
concluded should properly be based on 
another ground within the power of 
the appellate court to formulate. But 
it is also familiar appellate procedure 
that where the correctness of the low- 
er court’s decision depends upon a de- 
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termination of fact which only a jury 
could make but which has not been 
made, the appellate court cannot take 
the place of the jury. Like consider- 
ations govern review of administra- 
tive orders. If an order is valid only 
as a determination of policy or judg- 
ment which the agency alone is au- 
thorized to make and which it has not 
made, a judicial judgment cannot be 
made to do service for an administra- 
tive judgment. For purposes of af- 
firming no less than reversing its or- 
ders, an appellate court cannot intrude 
upon the domain which Congress has 
exclusively entrusted to an adminis- 
trative agency. 

[3, 4] If, therefore, the rule ap- 
plied by the Commission is to be 
judged solely on the basis of its adher- 
ence to principles of equity derived 
from judicial decisions, its order 
plainly cannot stand. As the Commis- 
sion concedes here, the courts do not 
impose upon officers and directors of 
a corporation any fiduciary duty to its 
stockholders which precludes them, 
merely because they are officers and 
directors, from buying and selling the 
corporation’s stock. The cases upon 
which the Commission relied do not 
establish principles of law and equity 
which in themselves are sufficient to 
sustain its order. The only question 
in Pepper v. Litton, supra, 308 US at 
p. 296, was whether claims obtained 
by the controlling stockholders of a 
bankrupt corporation were to be treat- 
ed equally with the claims of other 
creditors where the evidence revealed 
“a scheme to defraud creditors remi- 





2 See 1 Dodd and Baker, Cases on Business 
Associations (1940) 498-500, 583-86, 621-22; 
1 Morawetz on Private Corporations (2d ed. 
1886) §§ 516-21, pp. 482-89. 
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niscent of some of the evils with which 
13 Eliz. chap. 5 was designed to cope.” 
Another case relied upon, Woods v. 
City Nat. Bank & Trust Co. (1941) 
312 US 262, 85 L ed 820, 61 S Ct 
493, held only that a bankruptcy court, 
in the exercise of its plenary power to 
review fees and expenses in connec- 
tion with a reorganization proceeding 
under Chapter X of the Chandler Act, 
52 Stat. 840, could deny compensation 
to protective committees representing 
conflicting interests. Michoud v. Gi- 
rod, supra, and Magruder v. Drury, 
supra, dealt with the specific obliga- 
tions of express trustees and not with 
those of persons in control of a corpo- 
rate enterprise toward its stockholders. 

Determination of what is “fair and 
equitable” calls for the application of 
ethical standards to particular sets of 
facts. But these standards are not 
static. In evolving standards of fair- 
ness and equity, the Commission is not 
bound by settled judicial precedents. 
Congress certainly did not mean to 
preclude the formulation by the Com- 
mission of standards expressing a 
more sensitive regard for what is 
right and what is wrong than those 
prevalent at the time the Public Util- 
ity Holding Company Act of 1935 be- 
came law. But the Commission did 
not in this case proffer new standards 
reflecting the experience gained by it 
in effectuating the legislative policy. 
On the contrary, it explicitly dis- 
avowed any purpose of going beyond 
those which the courts had theretofore 
recognized. Since the Commission 
professed to decide the case before it 
according to settled judicial doctrines, 
its action must be judged by the stand- 
ards which the Commission itself in- 
voked. And judged by those stand- 


ards, i. e., those which would be en- 
forced by a court of equity, we must 
conclude that the Commission was in 
error in deeming its action controlled 
by established judicial principles. 

But the Commission urges here that 
the order should nevertheless be sus- 
tained because “‘the effect of trading 
by management is not measured by 
the fairness of individual transactions 
between buyer and seller, but by its 
relation to the timing and dynamics of 
the reorganization which the manage- 
ment itself initiates and so largely con- 
trols.” Its argument lays stress upon 
the “strategic position enjoyed by the 
management in this type of reorgani- 
zation proceeding and the vesting in 
it of statutory powers available to no 
other representative of security hold- 


ers.”’ It contends that these consider- 


ations warrant the stern rule applied 


in this case since the Commission “has 
dealt extensively with corporate reor- 
ganizations, both under the act, and 
other statutes entrusted to it,” and 
“has, in addition, exhaustively studied 
protective and reorganization commit- 
tees,” and that the situation was there- 
fore “peculiarly within the Commis- 
sion’s special administrative com- 
petence.” 

In determining whether to approve 
the plan of reorganization proposed by 
Federal’s management, the Commis- 
sion could inquire, under § 7(d) (6) 
and (e) of the act, whether the pro- 
posal was “detrimental to the public 
interest or the interest of investors or 
consumers,” and, under § I1(e), 
whether it was “fair and equitable.’ 
That these provisions were meant to 
confer upon the Commission broad 
powers for the protection of the pub- 
lic plainly appears from the reports 


47 PUR(NS) 





UNITED STATES 


of the congressional committees in 
charge of the legislation. The provi- 
sions of § 7 were “designed to give 
adequate protection to investors and 
consumers and are in accord 
with the underlying purpose of the 
legislation to give to investors and 
consumers full protection against the 
deleterious practices which have char- 
acterized certain holding-company fi- 
nance in the past.” Sen. Rep. No. 621, 
74th Cong. Ist Sess. p. 28. Similarly, 
the authority given the Commission 
by § 11 was intended to be responsive 
to the demands of the particular situ- 
ations with which the Commission 
would be faced: ‘Under these sub- 
sections [11(d), (e), and (f)], Com- 


mission approval of reorganization 


plans and supervisions of the condi- 
tions under which such plans are pre- 
pared will make it impossible for a 


group of favored insiders to continue 
their domination over inarticulate and 
helpless minorities, or even as is often 
the case, majorities. sy 
33. 

In view of this legislative history, 
reflecting the range of public interests 
committed to the care of the Commis- 
sion, § 17(a) and (b), 15 USCA 
§ 79q(a), (b), which requires officers 
and directors of any holding company 
registered under the act to file state- 
ments of their security holdings in the 
company and provides that profits 
made from dealing in such securities 
within any period of less than six 
months shall inure to the benefit of 
the company, cannot be regarded as a 
limitation upon the power of the 
Commission to deal with other sit- 
uations in which officers and di- 
rectors have failed to measure up to 
the standards of conduct imposed up- 
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on them by the act. The act vests in 
the officers and directors of a holding 
company registered under the act 
broad powers as representatives of all 
the stockholders. Besides the Com- 
mission, only the management can, 
under § 11, initiate a proceeding be- 
fore the Commission to simplify the 
corporate structure and to effect a 
fair and equitable distribution of vot- 
.ing power among security holders, 
Only the management can amend the 
plan, and this it may do at any time; 
only the management can withdraw 
the plan, and this too it may do at 
will; and even after the Commission 
has approved a plan, it cannot be car- 
ried out without the consent of the 
management. 

Notwithstanding § 17(a) and (b), 
therefore, the Commission could take 
appropriate action for the correction 
of reorganization abuses found to be 
“detrimental to the public interest or 
the interest of investors or consum- 
ers.” It was entitled to take into ac- 
count those more subtle factors in the 
marketing of utility company securi- 
ties that gave rise to the very grave 
evils which the Public Utility Holding 
Act of 1935 was designed to correct. 
See the concurring opinion of Judge 
Learned Hand in Morgan Stanley & 
Co. v. Securities and Exchange Com- 
mission (1942) 126 F(2d) 325, 332, 
43 PUR(NS) 240. 

But the difficulty remains that the 
considerations urged here in support 
of the Commission’s order were not 
those upon which its action was based. 
The Commission did not rely upon 

“its special administrative compe- 
tence” ; it formulated no judgment up- 
on the requirements of the “public in- 
terest or the interest of investors or 
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consumers”’ in the situation before it. 
Through its preoccupation with the 
special problems of utility reorganiza- 
tions the Commission accumulates an 
experience and insight denied to oth- 
ers. Had the Commission, acting up- 
on its experience and peculiar compe- 
tence, promulgated a general rule of 
which its order here was a particular 
application, the problem for our con- 
sideration would be very different. 
Whether and to what extent directors 
or officers should. be prohibited from 
buying or selling stock of the corpo- 
ration during its reorganization, pre- 
sents problems of policy for the judg- 
ment of Congress or of the body to 
which it has delegated power to deal 
with the matter. Abuse of corporate 
position, influence, and access to in- 
formation may raise questions so 
subtle that the law can deal with them 


effectively only by prohibitions uncon- 
cerned with the fairness of a particular 


transaction. But before transactions 
otherwise legal can be outlawed or de- 
nied their usual business consequences, 
they must fall under the ban of some 
standards of conduct prescribed by an 
agency of government authorized to 
prescribe such standards—either the 
courts or Congress or an agency to 
which Congress has delegated its au- 
thority. Congress itself did not pro- 
scribe the respondents’ purchases of 
preferred stock in Federal. Estab- 
lished judicial doctrines do not con- 
demn these transactions. Nor has the 
Commission, acting under the rule- 
making powers delegated to it by § 11 
(e), promulgated new general stand- 
ards of conduct. It purported mere- 
ly to be applying an existing judge- 
made rule of equity. The Commis- 
sion’s determination can stand, there- 
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fore, only if it found that the specific 
transactions under scrutiny showed 
misuse by the respondents of their 
position as reorganization managers, 
in that as such managers they took ad- 
vantage of the corporation or the oth- 
er stockholders or the investing public. 
The record is utterly barren of any 
such showing. Indeed, such a claim 
against the respondents was explicitly 
disavowed by the Commission. 

In view of the conditions imposed 
by the Commission in approving the 
plan, it is clear that the respondents 
were charged with violation of a posi- 
tive command of law rather than with 
any moral wrong. If there had been 
a wrong, it would be against the stock- 
holders from whom they purchased 
the preferred stock at less than the 
book value of the new stock—which, 
as we have already said, may or may 
not be its real value. But the Com- 
mission did not regard such stock- 
holders as beneficiaries of the respond- 
ents’ “trust” and hence entitled to res- 
titution. The Commission did not un- 
do the purchases deemed by it to have 
been made by the respondents in vio- 
lation of their fiduciary obligations. 
Instead, the Commission confirmed 
the purchases and ordered that the 
stock be surrendered to the corpora- 
tion. 

[5] Judged, therefore, as a deter- 
mination based upon judge-made rules 
of equity, the Commission’s order can- 
not be upheld. Its action must be 
measured by what the Commission did, 
not by what it might have done. It is 
not for us to determine independently 
what is “detrimental to the public in- 
terest or the interest of investors or 
consumers” or “fair or equitable” 
within the meaning of §§ 7 and 11 of 
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the Public Utility Holding Company 
Act of 1935. The Commission’s ac- 
tion cannot be upheld merely because 
findings might have been made and 
considerations disclosed which would 
justify its order as an appropriate 
safeguard for the interests protected 
by the act. There must be such a re- 
sponsible finding. Compare United 
States v. Chicago, M. St. P. & P. R. 
Co. (1935) 294 US 499, 510, 79 L ed 
1023, 55 S Ct 462. There is no such 
finding here. 

[6] Congress has seen fit to subject 
to judicial review such orders of the 
Securities and Exchange Commission 
as the one before us. That the scope 
of such review is narrowly circum- 
scribed is beside the point. For the 
courts cannot exercise their duty of 
review unless they are advised of the 
considerations underlying the action 
under review. If the action rests up- 
on an administrative determination— 
an exercise of judgment in an area 
which Congress has entrusted to the 
agency—of course it must not be set 
aside because the reviewing court 
might have made a different deter- 
mination were it empowered to do so. 
But if the action is based upon a deter- 
mination of law as to which the re- 
viewing authority of the courts does 
come into play, an order may not stand 
if the agency has misconceived the law. 
In either event the orderly functioning 
of the process of review requires that 
the grounds upon which the adminis- 
trative agency acted be clearly dis- 
closed and adequately sustained. 
“The administrative process will best 
be vindicated by clarity in its exer- 
cise.” Phelps Dodge Corp. v. Nation- 
al Labor Relations Board (1941) 313 
US 177, 197, 85 L ed 1271, 61 S Ct 
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845, 133 ALR 1217. What was said 
in that case is equally applicable here: 
“We do not intend to enter the proy- 
ince that belongs to the Board, nor do 
we do so. All we ask of the Board is 
to give clear indication that it has ex- 
ercised the discretion with which Con- 
gress has empowered it. This is to 
affirm most emphatically the authority 
of the Board.” Ibid. Compare Unit- 
ed States v. Carolina Freight Carriers 
Corp. (1942) 315 US 475, 488, 86 
L ed 971, 43 PUR(NS) 423, 62'S Ct 
722. In finding that the Commis- 
sion’s order cannot be sustained, we 
are not imposing any trammels on its 
powers. We are not enforcing formal 
requirements. We are not suggesting 
that the Commission must justify its 
exercise of administrative discretion in 
any particular manner or with artistic 
refinement. We are not sticking in 
the bark of words. We merely hold 
that an administrative order cannot be 
upheld unless the grounds upon which 
the agency acted in exercising its pow- 
ers were those upon which its action 
can be sustained. 

The cause should therefore be re- 
manded to the court of appeals with 
directions to remand to the Commis- 
sion for such further proceedings, not 
inconsistent with this opinion, as may 
be appropriate. 

So ordered. 


Mr. Justice Douglas took no part in 
the consideration and decision of this 
case. 


Mr. Justice BLACK, with whom Mr. 
Justice REED and Mr. Justice Mur- 
PHY concur, dissenting: For reasons 
set out in the court’s opinion and the 
dissenting opinion below, I agree that 
these respondents, officers, and direc- 
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tors of the corporations seeking reor- 
ganization, acted in a fiduciary capac- 
ity in formulating and managing plans 
they submitted to the Commission, 
and that, as fiduciaries, they should 
be held to a scrupulous observance of 
their trust. I further agree that Con- 
gress conferred on the Commission 
“broad powers for the protection of 
the public,” investors and consumers ; 
and that the Commission, not the 
court, was invested by Congress with 
authority to determine whether a pro- 
posed reorganization or merger would 
be “fair and equitable,” or whether 
it would be “detrimental to the public 
interest or the interest of investors or 
consumers.” 

The conclusions of the court with 
which I disagree are those in which it 
holds that while the Securities and Ex- 
change Commission has abundant 


power to meet the situation presented 
by the activities of these respondents, 
it has not done so. This conclusion is 
apparently based on the premise that 
the Commission has relied upon the 


“cc 


common law rather than on “new 
standards reflecting the experience 
gained by it in effectuating legislative 
policy,’ and that the common law does 
not support its conclusion; that the 
Commission could have promulgated 
“a general rule of which its order here 
was a particular application,” but in- 
stead made merely an ad hoc judg- 
ment; and that the Commission made 
no finding that these practices would 
prejudice anyone. 

The Commission’s actual finding 
was that “The plan of reorganization 
herein considered, like the previous 
plans filed with us over the past sev- 
eral years, was formulated by the man- 
agement of Federal, and discussions 


concerning the reorganization of this 
corporation have taken place between 
the management and the staff of the 
Commission over the past several 
years”; that C. T. Chenery purchased 
8,618 shares of preferred stock during 
this period ; that other officers and di- 
rectors of the concerns involved ac- 
quired 3,789 shares during the same 
period; that for this stock these re- 
spondent fiduciaries paid $328,346.89 
and then submitted their latest reor- 
ganization plan, under which this pur- 
chased stock would have a book value 
in the reorganization company of $1,- 
162,431.90. In the light of these and 
other facts the Commission concluded 
that the new plan would be “unfair, 
inequitable, and detrimental so long as 
the preferred stock purchased by the 
management at low prices is to be per- 
mitted to share on a parity with other 
preferred stock.” The Commission 
declined to give “effectiveness” to the 
proposed plan and entered “adverse 
findings” against it under §§ 7(d) 
(1) and 7(d)(2) of the controlling 
act, resting its refusal to approve on 
this statement: “We find that the pro- 
visions for participation by the pre- 
ferred stock held by the management 
result in the terms of issuance of the 
new securities being detrimental to the 
interests of investors and the plan be- 
ing unfair and inequitable.” 

The grounds upon which the Com- 
mission made its findings seem clear 
enough to me. Accepting as the court 
does the fiduciary relationship of these 
respondents in managing the Commis- 
sion proceedings, it follows that their 
peculiar information as to the stock 
values under their proposed plan af- 
forded them opportunities for stock 
purchase profits which other stock- 
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holders did not have. While such fi- 
duciaries, they bought preferred stock 
and then offered a reorganization plan 
which would give this stock a book 
value of four times the price they had 
paid for it. What the Commission has 
done is to say that no such reward 
shall be reaped by these fiduciaries. 
At the same time they are permitted to 
recover the full purchase price with 
interest. To permit their reorganiza- 
tion plan to put them in the same po- 
sition as the old stockholders gives to 
these fiduciaries an unconscionable 
profit for trading with inside informa- 
tion. 

I can see nothing improper in the 
Commission’s findings and determina- 
tions. On the contrary, the rule they 
evolved appears to me to be a salutary 
one, adequately supported by cogent 
reasons and thoroughly consistent 


with the high standards of conduct 
which should be required of fiduciar- 
ies. That the Commission saw fit to 
draw support for its own administra- 


tive conclusion from decisions of 
courts should not detract from the 
validity of its findings. Entrusted as 
the Commission is with the responsi- 
bility of lifting the standard of trans- 
actions in the market place in order 
that the managers of financial ventures 
may not impose upon the general in- 
vesting public, it seems wholly appro- 
priate that the Commission should 
have recognized the influence of ad- 
monitory language like the following 
it approvingly quoted from Meinhard 
v. Salmon (1928) 249 NY 458, 164 
NE 545, 546: 

“A trustee is held to something 
stricter than the morals of the market 
place. Not honesty alone, but the 
punctilio of an honor the most sensi- 


47 PUR(NS) 


SUPREME COURT 


tive, is then the standard of behavior. 
As to this there has developed a tradi- 
tion that is unbending and inveterate, 
: Only thus has the level of con- 
duct for fiduciaries been kept at a lev- 
el higher than that trodden by the 
crowd.” 

The decisions cited by the Commis- 
sion seem to me to show the soundness 
of the conclusion it reached. As 
judges we are entitled to a sense of 
gratification that the common law has 
been able to make so substantial a con- 
tribution to the development of the ad- 
ministrative law of this field. See e. 
g. Pepper v. Litton (1939) 308 US 
295, 84 L ed 281, 60 S Ct 238; Mi- 
choud v. Girod (1846) 4 How. 503, 
11 L ed 1076; Magruder v. Drury 
(1914) 235 US 106, 59 L ed 151, 35 
S Ct 77. Of course, the Commission 
is not limited to common-law princi- 
ples in protecting investors and the 
public but even if it were so limited 
the Magruder Case would in my opin- 
ion provide complete support for the 
position taken by the Commission: 
“The intention is to provide against 
any possible selfish interest exercising 
an influence which can interfere with 
the faithful discharge of the duty 
which is owing in a fiduciary capacity. 

It makes no difference that the 
estate was not a loser in the transac- 
tion, or that the commission was no 
more than the services were reasonably 
worth.” 235 US at pp. 119, 120. 
The distinction now seen by the court 
between these cases and the instant 
problem comes to little more than that 
the fact situations are similar but not 
identical. 

While I consider that the cases on 
which the Commission relied give full 
support to the conclusion it reached, | 
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do not suppose, as the court does, that 
the Commisison’s rule is not fully 
based on Commission experience. The 
Commission did not “explicitly dis- 
avow”’ any reliance on what its mem- 
bers had learned in their years of ex- 
perience, and of course they, as trade 
experts, made their findings that re- 
spondent’s practice was “detrimental 
to the interests of investors” in the 
light of their knowledge. That they 
did not unduly parade fact data across 
the pages of their reports is a com- 
mendable saving of effort since they 
meant merely to announce for their 
own jurisdiction an obvious rule of 
honest dealing closely related to com- 
mon law standards. Of course, the 
Commission can now change the form 
of its decision to comply with the court 
order. The court can require the 
Commission to use more words; but 
it seems difficult to imagine how more 
words or different words could further 
illuminate its purpose or its determi- 
nation. A judicial requirement of 
circumstantially detailed findings as 
the price of court approval can bog 
the administrative power in a quag- 
mire of minutiae. Hypercritical ex- 
actions as to findings can provide a 
handy but an almost invisible glideway 
enabling courts to pass “from the nar- 
row confines of law into the more spa- 
cious domain of policy.” Phelps 
Dodge Corp. v. National Labor Rela- 
tions Board, supra, 313 US at p. 194. 
Here for instance, the court apparent- 
ly holds that the Commission has full 
power to do exactly what it did; but 
the court sends the matter back to the 
Commission to revise the language of 
its opinion, in order, I suppose, that 
the court may reappraise the reasons 
which moved the Commission to de- 
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termine that the conduct of these fi- 
duciaries was detrimental to the pub- 
lic and investors. The act under 
which the Commission proceeded does 
not purport to vest us with authority 
to make such a reappraisal. 

That the Commission has chosen to 
proceed case by case rather than by a 
general pronouncement does not ap- 
pear to me to merit criticism. The in- 
timation is that the Commission can 
act only through general formulae rig- 
idly adhered to. In the first place, the 
rule of the single case is obviously a 
general advertisement to the trade, 
and in the second place the briefs be- 
fore us indicate that this is but one 
of a number of cases in which the 
Commission is moving to an identical 
result on a broad front. But aside 
from these considerations the act gives 
the Commission wide powers to evolve 
policy standards, and this may well be 
done case by case, as under the Fed- 
eral Trade Commission Act. Federal 
Trade Commission v. Keppel & Bro. 
(1934) 291 US 304, 310-312, 78 L 
ed 814, 54 S Ct 423, 79 ALR 1191. 

The whole point of the Commission 
finding has been lost if it is criticized 
for a failure to show injury to partic- 
ular shareholders. The Commission 
holding is that it should not “under- 
take to decide case by case whether the 
mangement’s trading has in fact oper- 
ated to the detriment of the persons 
whom it because the 
“tendency to evil” from this practice 
is so great that the Commission de- 
sires to attach to it a conclusive pre- 


” 
represents, 


sumption of impropriety. 


The rule of the Commission adopt- 
ed here is appropriate. Protection of 
investors from insiders was one of the 
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chief reasons which led to adoption of a detailed narration of underlying rea- 
the law which the Commission was sons which prompt the Commission 
selected to administer.* That purpose to require high standards of honesty 
can be greatly retarded by overmeticu- and fairness. I favor approving the 
lous exactions, exactions which require rule they applied. - 





$“Among the most vicious practices un- inside information by large stockholders who, 
earthed at the hearings before the goed while not directors and officers, exercised suf- 
mittee was the flagrant betrayal of their  fcient control over the destinies of their com- 


fiduciary duties by directors and officers of : : 
corporations who used their positions of trust Pames to enable them to acquire and profit by 


and the confidential information which came formation not available to others.” Report 
to them in such positions, to aid them in their of the Senate Committee on Banking and Cur- 
market activities. Closely allied to this type rency on Stock Exchange Practices, Report 
of abuse was the unscrupulous employment of No. 1455, 73d Cong. 2d Sess. 
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Pennsylvania Public Utility Commission 


U 


Pennsylvania Telephone Corporation 


[Complaint Docket No. 13325.] 


Service, § 466 — Telephones — Time limit on calls. 
1. A telephone tariff providing that a subscriber to flat rate service may 
send an unlimited number of local messages, each of five minutes or less 
duration, to other stations within the same local service area does not show 
whether messages in excess of five minutes violate the company’s rules and 
regulations or whether such a violation would be subject to automatic dis- 
connection, p. 31. 


Service, § 214 — Suspension of service — Automatic disconnection. 
2. Suspension of telephone service is not synonymous with automatic dis- 
connection during conversation within the meaning of a company rule per- 
mitting the suspension of service at the company’s discretion for violation 
of company rules and regulations, p. 31. 

Service, § 220 — Suspension — Notice of intention to abandon. 
3. A telephone company rule permitting suspension of service without notice 
is contrary to Commission policy and precedent, p. 31. 

Service, § 466 — Telephone service — Suspension provision in filed tariffs. 
4. A telephone company’s option to suspend or discontinue service accord- 
ing to its rules and regulations should be specifically provided for in its 
tariffs when such option is exercised in a manner which will extend privi- 
leges to certain groups or established grades of service, p. 31. 

Service, § 466 — Telephones — Time limit on calls — Cut-off devices. 
5. A telephone company’s practice of terminating local exchange service to 
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individual line subscribers by the cut-off device after a limited period for 
conversation is violative of its rules and regulations as set forth in its filed 
and effective tariff and is unreasonable, arbitrary, and unlawful, p. 31. 


Discrimination, § 229 — Telephone service — Differences in service. 


6. The fact that telephone service rendered in exchanges equipped with an 
automatic cut-off differs from the type of service rendered on manual type 
or automatic dial type exchanges which are not equipped with automatic 
cut-offs does not constitute unreasonable discrimination, p. 34. 


Service, § 466 — Telephones — Cut-off devices — Time limit on calls. 


7. The failure of a telephone company to educate its subscribers in the 
proper use of the telephone or properly to police its service in accordance 
with ample provisions of its filed and effective tariff cannot be deemed a 
justifiable reason for the use of a cut-off device on local telephone service 
to all of its subscribers, p. 36. 


Service, § 466 — Telephones — Cut-off devices — Wartime restrictions. 


8. A telephone company’s practice of terminating local messages to party- 
line subscribers by a cut-off may reasonably be continued for the duration 
of the war, in view of the fact that the company will be unable to obtain 
favorable priorities upon the trunking facilities and equipment which would 
be required in the event of discontinuance of operation of the cut-off de- 
vice, p. 36. 

[December 7, 1942.] 


EHEARING on complaint against telephone company practice 
R of terminating local telephone messages by cut-off devices; 
discontinuance of practice of terminating local telephone mes- 


sages to individual-line subscribers ordered, but termination 
of local messages to party-line subscribers for duration of war 
allowed. 
y 


By the Commission: Following is unreasonable and in violation of 


the receipt of numerous complaints 
from subscribers on the Johnstown 
exchange of Pennsylvania Telephone 
Corporation, respondent, against the 
then recently established practice of 
terminating local telephone conversa- 
tions at the expiration of a 6- to 8- 
minute period, the Commission deemed 
it advisable, in the public interest, to 
issue an order on February 6, 1940, 
instituting an investigation upon its 
own motion, under provisions of 
§ 100 of the Public Utility Law, for 
the purpose of determining whether 
respondent’s practice of terminating 
telephone service, as aforedescribed, 


§ 401 of the Public Utility Law; 
whether said practice is discrimina- 
tory and in violation of § 402 of the 
Public Utility Law; and whether said 
practice is in violation of the rules and 
regulations of respondent as contained 
in its filed and effective tariffs. 
Following a hearing in the matter, 
the Commission issued an order on 
May 13, 1941, in which it was found 
that the aforementioned practice was 
in violation of respondent’s rules and 
regulations as contained in its filed 
and effective tariff; that said practice 
was discriminatory and in violation of 
§ 402 of the Public Utility Law; that 
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said practice was unreasonable and 
arbitrary and in violation of § 401 
of the Public Utility Law; and in con- 
sequence thereof the Commission or- 
dered respondent to discontinue its 
practice of terminating local telephone 
conversations on its Johnstown Ex- 
change from and after June 1, 1941. 

Respondent took an appeal from 
the Commission’s order of May 13, 
1941 to the superior court and, upon 
respondent’s petition, such appeal was 
made a supersedeas. Subsequently, 
respondent petitioned said court to re- 
mand the record and proceedings to 
the Commission with directions to take 
after-discovered evidence. A rule to 
show cause was granted and on July 
18, 1941, the court made the rule 
absolute. 


The Commission held further hear- 
ings in the proceeding on September 


29 and 30, 1941, and on July 1 and 2, 


1942. Brief has been filed by re- 
spondent and the matter is before the 
Commission again for disposition. 
Briefly, in 1938-1939, respondent 
constructed a new central office build- 
ing in Johnstown and installed therein 
automatic dial equipment in lieu of 
the manually operated equipment pre- 
viously used. The automatic dial 
equipment, including an automatic 
disconnection device for terminating 
certain local exchange calls at a mini- 
mum of six and a maximum of eight 
minutes, was placed in operation on 
April 22, 1939. Respondent’s auto- 
matic cut-off generally consists of a 
common timing device which trans- 
mits impulses at 2-minute intervals. 
The impulses are received and total- 
ized by various relays and when the 
total impulses correspond with the es- 
tablished time limit of six minutes, in- 
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terrupter mechanism is actuated and 
certain local exchange messages are 
terminated. Depending upon the phase 
of the timing device when telephone 
connection is established, it is possible 
that the conversation may be termi- 
nated at 2 minimum of six minutes or 
at a maxium of eight minutes. Re- 
gardless of the actual length of the 
conversation before disconnection, a 


warning dial tone is transmitted one J 


minute before termination of the con- 
nection. 

At the time of the initial hearing, 
telephone stations in the Johnstown 
area were connected to either of two 
exchanges, namely, Moxham and 
Johnstown. 

In the Johnstown exhange the auto- 
matic cut-off feature applied to some 
extent to all grades and classes of ex- 
change service but did not apply to 
toll service. As to the extent of the 
cut-off feature, intra-exchange com- 
munications over individual and party 
lines were subject to cut-off except 
that originating communications over 
such lines to subscribers having private 
branch exchange facilities or having 
one or more trunks terminating in a 
rotary group were not subject to cut- 
off. Intra-exchange communications 
originating from private branch ex- 
change facilities or rotary groups 
were subject to cut-off except in such 
instances where the terminating party 
likewise had installed private branch 
exchange facilities or was assigned to 
a rotary group. 

At the time of the initial hearing the 
Moxham exchange was manually op- 
erated and intra-exchange communi- 
cations were not subject to cut-off, 
while originating calls from the Mox- 
ham exchange to individual and party- 
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line subscribers on the Johnstown ex- 
change were limited in duration by the 
cut-off device. 

The augmented record in this pro- 
ceeding now shows that respondent 
has continued and is currently operat- 
ing the automatic disconnection device 
in the Johnstown exchange and, in ad- 
dition, has converted its Moxham ex- 
change from manual to automatic dial 
operation, including the aforemen- 
tioned automatic disconnecting prac- 
tice, thus rendering similar service, 
and limitations thereon, in both the 
Johnstown and Moxham exchanges. 
Respondent has also constructed the 
Westmont exchange in the general 
Johnstown exchange area which is 
likewise equipped for automatic dial 
operation and automatic disconnec- 
tion. With respect to service condi- 
tions and practices, respondent has 
discontinued its former practice of as- 
signing subscribers to its rotary groups 
who are equipped with only one trunk 
line. 

At this time respondent has about 
30 exchanges throughout the service 
area, of which 16 exchanges, serving 
approximately 36 per cent of respond- 
ent’s total stations, are equipped with 
the automatic cut-off. Prior to the in- 
stallation of the cut-off features in the 
general Johnstown exchange area, re- 
spondent had installed the feature in 
13 exchanges serving only 10 per cent 
of the company’s total stations. 

[1-5] Respondent avers that the 
operation of its automatic cut-off de- 
vice is not in violation of its rules and 
regulations as established by its filed 
and effective tariffs. In support 
thereof, respondent avers that Origi- 
nal Sheet No. 7, § 27 of its effective 
Tariff, Pa PUC No. 28, defines a local 


message as: “A message five min- 
utes or less in duration from a sub- 
scriber’s telephone station to another 
telephone within the same local serv- 
ice area and furnished under the pro- 
visions of the exchange (and in the 
case of semipublic service, the ex- 
change and toll) tariff applicable’; 
that the cut-off device does not termi- 
nate the conversation at the 5-minute 
interval but permits a local message 
of six to eight minutes’ duration ; and 
that the subscribers, upon disconnec- 
tion, may extend local conversations 
by redialing. Respondent admits that 
if the cut-off practice is not in accord- 
ance with the provisions of its filed 
and effective tariff, the Commission 
has ample authority under the Public 
Utility Law to compel respondent to 
file a new tariff incorporating satisfac- 
tory rules and regulations. 

The fact that respondent’s cut-off 
permits conversation units of six to 
eight minutes’ duration rather than the 
5-minute limitation, allegedly permit- 
ted under respondent’s interpretation 
of the rules and regulations of its 
effective tariff, is of no moment, ex- 
cept that it might support to some de- 
gree our belief that the cited definition 
was not intended to apply to the cut-off 
practice. Likewise, we are not im- 
pressed by the allegation that subscrib- 
ers, upon disconnection of local mes- 
sages by the device, may extend con- 
versations by redialing. The record 
shows that rapid reconnection might 
be achieved by some prearranged 
scheme of the subscribers but that 
often the interrupted circuit is being 
used by other parties, which respond- 
ent contends elsewhere is one of the 
principal benefits of the device. As 
we see it, the question at this point is 
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whether the substitution of conversa- 
tion units of limited duration in lieu 
of unlimited duration conversation 
units is established by respondent’s ef- 
fective tariff or whether such practice 
is in violation thereof. 

The preceding definition of a local 
message was established in respond- 
ent’s Tariff Pa. PUC No. 14, effec- 
tive April 1, 1931, at which time re- 
spondent was not operating an auto- 
matic cut-off on any of its exchanges 
or limiting the length of local mes- 
sages of flat rate subscribers by any 
other means. It was not until 1934 
that respondent made its initial instal- 
lation of the automatic cut-off on one 
of its exchanges. In respondent’s oth- 
er exchanges, which are not equipped 
at this time with the automatic cut-off, 
respondent does not impose any re- 
striction upon the length of local mes- 
sages to flat rate subscribers although 
it alleges that its tariff provides there- 
for. 

While it may be true that respond- 
ent’s effective tariff stipulates that a 
subscriber of flat rate service has the 
right to send an unlimited number of 
local messages, each of five minutes or 
less duration, to other stations within 
the same local service area, it is not 
clear whether messages in excess of 
five minutes are in violation of the 
company’s rules and regulations nor 
is it clear that such a violation would 
be subject to automatic disconnection. 

If respondent intended that the cited 
definition apply to its practice of auto- 
miatic disconnection, the definition 
should have included the specific con- 
ditions under which service was sub- 
ject to disconnection, otherwise the 
ambiguity of the definition renders it 
subject to various interpretations. For 
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example, the effective governing sched- 
ule of The Bell Telephone Company 
of Pennsylvania, by far the largest 
telephone utility within the common- 
wealth, similarly defines a local mes- 
sage as a message of five minutes or 
less duration but extra minutes are 
considered by that company as sepa- 
rate local messages, each not exceeding 
five minutes in duration. The presi- 
dent of Meadville Telephone Com- 
pany, a witness for respondent, testi- 
fied that similar provisions are made 
in the tariffs of Meadville Telephone 
Company, limiting a local message to 
five minutes or less duration, but that 
such provision was made in order to 
permit the company to charge over- 
time on calls from public telephones 
or any other similarly measured serv- 
ice. 

Since the cited definition does not 
specifically state the conditions under 
which respondent has the privilege, 
right, or authority to disconnect local 
messages exceeding five minutes’ du- 
ration, we must look to other pro- 
visions of respondent’s effective tariff 
as to conditions under which the com- 
pany is legally permitted to discon- 
tinue or suspend service. In the rules 
and regulations of respondent’s effec- 
tive tariff we find the following: 

(a) “The telephone company may 
disconnect without advance notice any 
telephone which is used in such a man- 
ner as to interfere with the service of 
other telephone users or that is used 
for any purpose other than as a means 
of communication. Following such 
disconnection the company will imme- 
diately notify the telephone subscriber 
thereof. 

(b) “In the event of the abandon- 
ment of the station, the nonpayment 





PEN] 


of am 
depos 
futur 
requ 
subse: 
under 
telepl 
tice, 
charg 
tion 
lishec 
servic 
comp 
have 
cease 
out s 
suspé 
and 
subse 


tions 
cons 
with 
conr 
rule 
with 
scril 
poli 
prec 
in C 
serv 
reas 
tror 
of 

fort 
effe 
moy 
rule 
pen 
I 
app 
[3] 


PENNSYLVANIA PUB. UTIL. COM. v. PENNSYLVANIA TEL. CORP. 


of any sum due, the failure to make a 
deposit as security for the payment of 
future bills for telephone service when 
required, or any other violation by the 
subscriber of the rules and regulations 
under which service is furnished, the 
telephone company may, without no- 
fice, suspend the service until all 
charges due to the time of the restora- 
tion of service, including the estab- 
lished monthly rental charge for the 
service during the period of partial or 
complete suspension for nonpayment, 
have been paid and all violations have 
ceased, or terminate the service with- 
out suspension of service or following 
suspension, and sever the connection 
and remove its equipment from the 
subscribers’ premises.” (Italics sup- 
plied. ) 

The latter tariff provision (b) per- 
mits respondent to suspend telephone 
service at its discretion for violation 
of the company’s rules and regula- 
tions but in this instance we do not 
consider suspension as synonymous 
with automatic disconnection. In this 
connection it is noted that the latter 
rule permits suspension of service 
without notice to the telephone sub- 
scriber. This rule is contrary to the 
policy of the Commission and many 
precedents that have been established 
in Commission orders which hold that 
service can be suspended only after 
reasonable notice to subscribers or pa- 
trons. In compliance with the orders 
of the Commission hereinafter set 
forth, respondent shall file, and make 
effective, tariff changes which will re- 
move this objectionable feature of its 
rules and regulations pertaining to sus- 
pension of service. 

It therefore appears that the only 
applicable tariff provision is the one 


[3] 


which permits disconnection if a tele- 
phone is used in such a manner as to 
interfere with service to other users. 
Respondent’s automatic cut-off does 
not discriminate between reasonable 
and unreasonable use of telephone 
service and it is therefore possible that 
local messages may be terminated even 
though there is no interference with 
service to other users. The record 
definitely shows that respondent’s in- 
stallation of the automatic cut-off was 
not motivated by a desire to eliminate 
interference to its subscribers, but that 
the device was primarily installed for 
the purpose of economy in the con- 
struction of the exchanges in the 
Johnstown area. 

Notwithstanding, if it were assumed 
that the foregoing definition of a local 
message and rules applicable to sus- 
pension or disconnection of service 
established respondent’s right to ter- 
minate local exchange service by the 
cut-off device, the fact remains, and 
respondent does not contend other- 
wise, that respondent is then rendering 
a class of local exchange service to pri- 
vate branch exchange and rotary sub- 
scribers different from the class of 
local exchange service to individual 
and party-line subscribers. This dif- 
ference between classes of subscribers 
is not established by the effective tariff. 
It may be contended that respondent 
has the option of suspending or dis- 
continuing service according to its 
rules and regulations but we believe 
that when such option is exercised in 
a manner which will extend privileges 
to certain groups or established grades 
of service, it is necessary that the tariff 
specifically provide therefor. 

In either event, we find that re- 
spondent’s practice of terminating tele- 
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phone service is in violation of the 
rules and regulations of respondent as 
set forth in its filed and effective tariffs 
and respondent will be directed here- 
inafter to file, post, and make effective 
appropriate tariff changes in accord- 
ance with subsequent findings of the 
Commission. 

[6] Respondent avers that the au- 
tomatic cut-off is not discriminatory 
and is not in violation of § 402 of the 
Public Utility Law, which provides: 

“Discrimination in Service—No 
public utility shall, as to service, make 
or grant any unreasonable preference 
or advantage to any person, corpora- 
tion, or municipal corporation, or sub- 
ject any person, corporation, or munic- 
ipal corporation to any unreasonable 
prejudice or disadvantage. No public 


utility shall establish or maintain any 
unreasonable difference as to service, 


either as between localities or as be- 
tween classes of service, but nothing 
herein contained shall be deemed to 
prohibit the establishment of reason- 
able classifications of service.” 

The record shows that the automatic 
cut-off is not installed and operated in 
all exchanges throughout respondent’s 
service area and that in the manual 
type exchanges or dial exchanges not 
equipped with cut-off device, respond- 
ent does not exercise its alleged right 
to limit local messages to its subscrib- 
ers, thereby allowing local messages of 
unlimited duration to 64 per cent of 
its subscribers and restricted local mes- 
sage service to 36 per cent of its total 
subscribers. As to whether this con- 
stitutes an unreasonable preference or 
advantage and conversely an unrea- 
sonable prejudice or disadvantage, re- 
spondent avers that in all recent con- 
versions from manual type of opera- 
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tion to dial type of operation, the auto- 
matic cut-off device has been installed 
as a component part of the dial equip- 
ment and that if time and money are 
available respondent hopes that it will 
be allowed to use the automatic cut- 
off in the greater majority, if not all, 
of its exchanges. With respect to un- 
limited local message service on man- 
ual type exchanges, respondent avers 
that the cost of maintaining equipment 
and personnel for policing the circuits 
in such exchanges would be prohibi- 
tive. With respect to respondent’s ex- 
isting manual-type exchanges, it is 
manifest that automatic disconnection, 
as practiced on the Johnstown ex- 
changes, must await the conversion of 
the exchanges from manual to dial- 
type operation. The record does not 
show whether all of respondent’s auto- 
matic dial exchanges are equipped with 
the automatic cut-off but the record 
does show that the feature has been 
standard equipment in all recent con- 
versions from manual to automatic 
dial-type equipment. Respondent be- 
lieves that the automatic cut-off is an 
improvement in the telephone indus- 
try and in accordance with its beliefs 
it has installed such equipment in its 
recent conversions of manual to auto- 
matic dial-type exchanges and it is the 
stated policy of the company to install 
the device in its other exchanges as 
time and money permit. Whether the 
cut-off device is or is not an improve- 
ment to the telephone industry, it ap- 
pears that respondent has considered 
such device as an improvement and 
has installed the device in accordance 
with a definite plan as conditions per- 
mitted. 

Therefore, while it may be true that 
the service rendered in the Johnstown 
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exchanges and other exchanges sim- 
ilarly equipped with the automatic cut- 
off is different from the type of service 
rendered on respondent’s manual-type 
exchanges, or automatic dial-type ex- 
changes, which are not equipped for 
automatic cut-off, we do not believe 
such differences in service between 
localities or exchanges can be consid- 
ered unreasonable. 

With respect to differences in serv- 
ice to various subscribers in the Johns- 
town exchanges, as effected by the au- 
tomatic cut-off device, respondent 
avers that, although the time limit fea- 
ture is not applied to the same extent 
to multiple lines terminating at private 
branch exchanges or rotary groups as 
to individual and party lines, such dif- 
ferences in service are reasonable and 
not in violation of § 402 of the Public 
Utility Law. 

The Commission’s preceding order 
of May 13, 1941, found that respond- 
ent’s automatic disconnection practice 
was discriminatory and in violation of 
§ 402 of the Public Utility Law. This 
finding was primarily predicated upon 
Commission’s Exhibit No. 2, which 
shows that respondent assigned sub- 
scribers having only one trunk line, 
which in effect is an individual line, to 
its rotary groups, thus allowing ter- 
minating calls of unlimited duration to 
such subscribers while other individ- 
ual line subscribers not assigned by 
respondent to the rotary groups were 
not permitted terminating calls of un- 
limited duration. This we believed to 
be unreasonable discrimination and in 
violation of the Public Utility Law 
and if the pertinent facts had not been 
changed by respondent since the issu- 
ance of our order of May 13, 1941, we 
would have again found such practice 


to be unreasonable discrimination and 
in violation of the Public Utility Law. 

Although respondent on appeal al- 
leged that the Commission had erred 
in the above finding, the subsequent 
record shows that upon investigation 
the company determined that the 
aforementioned practice was not 
“fair” and that it has since discon- 
tinued the practice. 

Summarizing the extent of respond- 
ent’s practice of automatic disconnec- 
tion, it appears that all local messages 
to private branch exchanges or sub- 
scribers assigned to the rotary groups, 
regardless of the service classification 
of the originating party, are unlimited 
in duration while all local messages to 
the individual and party-line subscrib- 
ers, regardless of source, are limited 
in duration. Thus the only difference 
in service, in so far as the time ele- 
ment, is that subscribers having more 
than one trunk line terminating in 
private branch exchanges or individu- 
al lines assigned to rotary groups are 
permitted to receive local messages of 
unlimited duration, while individual 
and party-line subscribers are permit- 
ted to receive local messages not ex- 
ceeding six to eight minutes’ duration. 

In support of this difference be- 
tween classes of consumers, respond- 
ent avers that the purpose of the time 
limit feature is to allow telephone lines 
to be cleared at reasonable intervals 
and that it is not necessary to have the 
cut-off upon local messages to private 
branch exchanges or subscribers as- 
signed to the rotary group because 
there is usually at least one free line 
for incoming calls to subscribers hav- 
ing such facilities. This might be true 
with respect to calls between private 
branch exchanges and subscribers in 
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the rotary groups but it is not neces- 
sarily true of other unlimited calls 
from individual or party-line subscrib- 
ers to private branch exchanges or ro- 
tary groups, inasmuch as the circuit of 
the individual or party-line subscriber 
may be the one that is being used un- 
reasonably and should be cleared. 

In support of the automatic cut-off, 
respondent introduced testimony of 
five officials of various independent 
telephone companies operating in 
Pennsylvania, New York, and Ohio. 
The record shows that in the inde- 
pendent telephone companies, repre- 
sented by these witnesses, a total of 71 
exchanges were equipped with auto- 
matic disconnection devices. In 35 of 
these exchanges the cut-off affects all 
subscribers to the same degree. In 7 
exchanges the cut-off affects all class- 
es of subscribers, except rural lines. 
In 29 exchanges or 41 per cent of the 
total exchanges equipped with cut-off 
feature the time limitation applies to 
all subscribers except service termi- 
nating in private branch exchanges 
having more than one trunk line. 

Respondent contends that the dif- 
ferences in the application of the cut- 
off is nothing but a reasonable classi- 
fication of service and that the “‘classi- 
fication of not making the multiple 
lines subject to the time feature is un- 
der the uncontradicted testimony in 
this case entirely reasonable.” It ap- 
pears that respondent has forgotten or 
misinterpreted the testimony of the 
aforementioned officials of independ- 
ent telephone companies with respect 
to their application of the cut-off fea- 
ture and particularly the testimony of 
William C. Henry of Northern Ohio 
Telephone Company, stating that his 
company’s cut-off applied to all classes 
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of service because “we think it is a 
good thing for any type of service, and 
should apply equally, and make the 
whole service available to anybody on 
the system.” 

Upon consideration of all the facts, 
particularly respondent’s elimination 
of discrimination among individual 
line subscriber and the fact that re- 
spondent, under the present circum- 
stances, is unable to entirely eliminate 
rationing of telephone service, we do 
not believe that respondent’s present 
use of its automatic cut-off in the 
Johnstown exchanges can be consid- 
ered unreasonably discriminatory with 
respect to its effects upon various 
classes of consumers but this finding 
does not imply that such service is rea- 
sonable or that such service should not 
be extended to other classes of users 
in accordance with our subsequent 
findings. 

[7, 8] Respondent avers that its 
practice of terminating local message 
calls at the expiration of a 6- to 8- 
minute period is not unreasonable and 
arbitrary and in violation of § 401 of 
the Public Utility Law which pro- 
vides: 

“Character of Service and Facili- 
ties.—Every public utility shall fur- 
nish and maintain adequate, efficient, 
safe, and reasonable service and facili- 
ties, and shall make all such repairs, 
changes, alterations, substitutions, ex- 
tensions, and improvements in or to 
such service and facilities as shall be 
necessary or proper for the accommo- 
dation, convenience, and safety of its 
patrons, employees, and the public. 
Such service also shall be reasonably 
continuous and without unreasonable 
interruptions or delay. Such service 
and facilities shall be in conformity 
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with the regulations and orders of the 
Commission. Subject to the provi- 
sions of this act and the regulations or 
orders of the Commission, every pub- 
lic utility may have reasonable rules 
and regulations governing the condi- 
tions under which it shall be required 
to render service. 

In support of its position, respond- 
ent states that although some subscrib- 
ers did testify at the initial hearings 
as to their dissatisfaction with the 
automatic cut-off feature, such com- 
plaints are common to any improve- 
ment in the telephone service; that the 
subscribers’ reaction to the feature is 
much more favorable at the present 
time than at the time of the filing of 
complaints to the Commission; that at 
least 95 per cent of the subscribers on 
the Johnstown exchange are at the 
present time in favor of the time limit 
feature; that owners and operators of 
telephone companies and executives 
thereof, who are best qualified to judge 
the relative merits of the device, testi- 
fied that the automatic cut-off is the 
greatest improvement in the telephone 
industry during the past decade; that 
the feature educates subscribers to the 
economical use of telephone equip- 
ment, thus requiring smaller invest- 
ment in telephone plant, which in turn 
inures to the benefit of the subscribers 
by reason of a reduced rate base and 
return thereon; that the discontinu- 
ance of operation of the automatic 
cut-off would increase the average 
holding time approximately 20 per 
cent, thereby requiring the installation 
of additional trunking in order to ren- 
der adequate service without the cut- 
off device; and that it is necessary to 
limit holding time in the present emer- 
gency although the feature is a distinct 


improvement in telephone service at 
any time. 

Before commenting upon the fore- 
going averments, we deem it neces- 
sary to dispose of respondent’s allega- 
tion on appeal to the superior court 
and in brief now before us, to the ef- 
fect that the Commission approved the 
installation of automatic equipment in 
respondent’s Johnstown exchange, 
thereby inferring that the Commission 
had full knowledge and approved re- 
spondent’s intentions to enforce time 
limitations upon local message service 
in Johnstown. Since respondent’s al- 


legation, which is based upon matters 
not of record in this proceeding, may 
be intended to discredit the Commis- 
sion’s action in this matter, we merely 
mention the following self-serving 
pertinent facts. 


In 1937 respondent filed an appli- 


cation with the Commission at A. 
44545 for approval of the construc- 
tion of a new telephone exchange 
building at Johnstown and the instal- 
lation of automatic and other neces- 
sary equipment therein. Concurrent- 
ly, respondent filed an application with 
the Commission at A. 44552 for ap- 
proval of the borrowing of money by 
respondent from General Telephone 
Corporation for payment of a portion 
of the cost of the Johnstown exchange 
building and equipment. Upon inves- 
tigation, the Commission issued cer- 
tificates of public convenience evi- 
dencing Commission approval of both 
applications on December 13, 1937. 
The record in the aforementioned ap- 
plications contains no evidence what- 
soever of respondent’s intentions to 
install the cut-off device or limit local 
message service by the use of auto- 
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matic exchange equipment and appur- 
tenances. 

It is possible that the automatic cut- 
off is an improvement in the telephone 
industry and that the device will find 
meritorious use by that industry under 
certain operating conditions. The rec- 
ords shows that the initial installation 
of automatic cut-off of North Electric 
Manufacturing Company was made 
in 1928 and since that time 228 instal- 
lations of the device have been made 
in exchanges of independent telephone 
companies in 22 states, principally In- 
diana, Michigan, Minnesota, New 
York, Ohio, and Pennsylvania, as 
shown by respondent’s Exhibit No. 9. 
Excluding respondent’s Johnstown 
exchanges and other private or unlist- 
ed exchanges it appears from authori- 
tative sources that the average num- 
ber of stations on 204 of the 228 ex- 
changes equipped with the cut-off de- 
vice of North Electric Manufacturing 
Company is only 200; the smallest ex- 
change having 34 stations while the 
largest installation at Sayre, Pennsyl- 
vania, has 2,451 stations. The device 
thus appears to be installed upon small 
rural and urban exchanges. 

Various officials, owners, and oper- 
ators of independent telephone com- 
panies generally testified, on behalf of 
respondent, to the effect that the de- 
vice was a benefit to the telephone in- 
dustry and subscribers’ reaction to the 
device was universally favorable in 
the exchanges of the companies which 
were equipped with the device. When 
it is considered that the companies 
represented by the foregoing witnesses 
have a total of 71 exchanges equipped 
with the cut-off and that there are 19,- 
000 to 20,000 stations in such ex- 
changes, or an average of 260 to 280 
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stations per exchange, we are inclined 
to regard the testimony as pertinent 
to merits of the feature upon small 
exchanges but that such evidence does 
not prove that the device will permit 
adequate, efficient, safe, and reason- 
able service on respondent’s Johns- 
town exchanges which have nearly the 
same number of stations as all of the 
71 exchanges in the companies repre- 
sented by the foregoing witnesess. 
The Commission recognizes the 
fact that reasonable and proper stand- 
ards of service in telephone companies 
may vary according to the number and 
relative proximity of the telephone 
subscriber, the uses of service, and the 
ability of subscribers to pay for the 
service. In order to render reasonable 


and proper telephone service upon 
small rural and urban exchanges, it 
may be necessary to install the auto- 


matic cut-off feature as a means of 
keeping within the economically justi- 
fied investment in plant or as a means 
of equitably distributing service to 
multiparty line subscribers, which in 
the instance of rural service may in- 
volve ten to twenty-five parties upon 
a single circuit, but it does not neces- 
sarily follow that the elements which 
make the installation of the device rea- 
sonable in small rural and urban ex- 
changes would therefore justify the 
installation of the device in large met- 
ropolitan exchanges. 

Local telephone service has been 
furnished by large metropolitan ex- 
changes within the commonwealth 
without the use of the cut-off device 
and without any significant showing 
of necessity or desirability of the cut- 
off on such service. The Bell Tele- 
phone Company of Pennsylvania and 
other Bell companies have not made 
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use of the cut-off device in any of the 
exchanges. It does not follow from 
any favorable showing of results of 
the cut-off device on small rural or 
urban exchanges furnishing service of 
a different type to subscribers bearing 
different characteristics that the cut- 
off device is necessary or desirable for 
local telephone service facilities in 
Johnstown and vicinity. 

The installation of the device on the 
Johnstown exchanges has enabled the 
installation of a lesser amount of 
trunking facilities than would be re- 
quired if the cut-off had not been in- 
stalled or its use were discontinued. 
The saving in trunking facilities and 
equipment is estimated at $219,- 
070.62. This saving in construction 
cost has not resulted in decreased 
charges for service to respondent 
Johnstown subscribers since the pres- 


ently effective rates for local message 
service upon these exchanges are the 
same as those rates in effect prior to 


the installation of the cut-off. Con- 
versely, there is nothing to indicate 
that the presently effective rates for lo- 
cal message service would be in- 
creased if the operation of the cut-off 
were discontinued and respondent re- 
quired to build the additional trunk- 
ing facilities and equipment. 

The testimony of numerous tele- 
phone subscribers in the Johnstown 
area, expressing conflicting reactions 
and opinions of physicians, business- 
men, labor representatives, newspaper- 
men, and others prominent in profes- 
sional, business, and social activities of 
the community, is of little aid to us in 
our determinations as to whether local 
message service as rendered on re- 
spondent’s Johnstown exchanges is 


reasonable and adequate under § 401 
of the Public Utility Law. The rec- 
ord in the initial hearing contains the 
testimony of nine witnesses to the ef- 
fect that the automatic termination of 
local messages results in delay, incon- 
venience, and disconcerting interrup- 
tions. This testimony has been sup- 
plemented by testimony of three oth- 
er subscribers to the same effect. The 
initial record also contains the testi- 
mony of one witness in favor of the 
device, which testimony has been sup- 
plemented by testimony to the same 
effect from twenty additional sub- 
scribers. There is no record whatso- 
ever which substantiates respondent’s 
assertion that at least 95 per cent of 
the subscribers in the Johnstown ex- 
change are in favor of the time limit 
feature at this time. 

It is to be expected that subscribers 
will react differently to the automatic 
cut-off. Certain subscribers, particu- 
larly those served through party lines, 
may welcome its use for the reason 
that the cut-off may permit a more 
equitable use of party-line facilities. 
However, it is clearly indicated that it 
is essential that uninterrupted service 
be available to certain subscribers who 
have a need for such service in their 
particular use of local telephone serv- 
ice. It is possible that subscribers 
may use local telephone service for de- 
sirable but unessential and unimpor- 
tant purposes and may unreasonably 
use such service to the detriment of 
other subscribers, but the failure of 
respondent to educate its subscribers 
in the proper use of the telephone, or 
to properly police its service in accord- 
ance with ample provisions of its 
filed and effective tariff cannot be 
deemed a justifiable reason for the use 
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of the cut-off device on local telephone 
services to all of the subscribers. 

Every telephone user, whether a 
subscriber to individual or party-line 
service, is a potential originator or re- 
ceiver of local messages for which 
continuous and uninterrupted trans- 
mission is essential and we believe the 
needs of subscribers for such service 
should be reasonably anticipated and 
made available at all times. If it were 
not for respondent’s subsequent evi- 
dence that it will be unable to obtain 
favorable priorities upon the trunking 
facilities and equipment which would 
be required in respondent’s Johnstown 
exchanges in the event of discontinu- 
ance of operation of the cut-off de- 
vice, our finding would be that re- 
spondent’s service on its Johnstown 
exchanges is unreasonable and arbi- 
trary and is in violation of § 401 of 
the Public Utility Law. 

The testimony of a specialist of the 
War Production Board undoubtedly 
establishes the fact that respondent 
could not expect a favorable priority 
upon trunking equipment and facili- 
ties, the installation of which would 
be required upon respondent’s Johns- 
town exchanges in the event of discon- 
tinuance of operation of the cut-off 
device. Therefore, it is necessary for 
respondent to ration telephone service 
upon the Johnstown exchanges for the 
duration of the present world conflict 
by the continued operation of the cut- 
off device. While it may be necessary 
for respondent to ration such service 
for the duration, it is expected that in- 
stalled facilities will be used to the 
greatest practicable extent, consistent 
with accepted operating practices and 
regulations of agencies having juris- 
diction in such matters. 
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Respondent’s Johnstown exchange 
was designed for ninety seconds hold- 
ing time. The record shows that re- 
spondent made tests of the experienced 
holding time on the Johnstown, Mox- 
ham, and Westmont exchanges in 
June, July, August, and September, 
1941, at peak hours of 9 a. M. to 11 
A. M., 2 Pp. M. to 4 P. M., and 7 P. M. 
to9 p.M. The tests show that at the 
peak hours the average holding time 
was less than the design factor when 
the cut-off was in operation and that 
the average holding time was greater 
than the design factor when the oper- 
ation of the cut-off was discontinued 
for test purposes. It was on the basis 
of the latter tests that respondent es- 
timated that if the operation of the 
cut-off was entirely discontinued, the 
company would be required to install 
25 per cent additional trunking facili- 
ties and equipment in its Johnstown 
exchanges in order to maintain the 
same grade of service that it is able to 
render with the cut-off in operation. 
Under the circumstances, we do not 
believe that the cut-off can be discon- 
tinued entirely but we believe that the 
record sufficiently indicates that the 
operation of the device can be discon- 
tinued to individual line subscribers, 
representing not more than 20 per cent 
of respondent’s subscribers of flat rate 
service on the Johnstown exchanges. 
In this manner, we believe respond- 
ent will be able to make maximum use 
of its installed facilities as well as ren- 
der a satisfactory standard of service 
to individual line subscribers. It is 
true that the extension of unlimited 
service to individual line subscribers 
is discriminatory but under the cir- 
cumstances we do not believe that the 
differentiation in service is unreason- 
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able or unjust. Further, the extension 
of unlimited service to individual line 
subscribers will permit optional serv- 
ice to respondent’s subscribers accord- 
ing to their need, desire, and willing- 
ness to pay for the class of service. 
In view of the foregoing, we find 
that respondent’s practice of terminat- 
ing local messages to individual line 
subscribers on its Johnstown ex- 
changes is unreasonable, arbitrary, 
and in violation of § 401 of the Pub- 


lic Utility Law and that the practice 
of terminating local messages to par- 
ty-line subscribers is not unreasonable 
nor arbitrary and not in violation of 
§ 401 of the Public Utility Law for 
the duration of the present emergency. 
Accordingly, this order relates to cir- 
cumstances existing at this time and 
we will defer the final disposition of 
all of the matters involved in this pro- 
ceeding to such time when the present 
emergency has ceased. 
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Re Capital Transit Company 


[PUC No. 3082, Order No. 2468.] 


Depreciation, § 24 — Annual accruals — 


War conditions — Transit company. 


Prudent and conservative management demands that provision shall be 
made for increased depreciation of street cars and busses during a period 
of greater use because of war activities, when the rate of depreciation is 
higher than under normal conditions and, because of employment difficul- 
ties and difficulties in obtaining proper maintenance material, the situation 
is aggravated with respect to wear and tear on property. 


(Hankin, Commissioner, dissents.) 
[January 5, 1943.] 


PPLICATION by transit company for approval of higher rates 
A for accrual of depreciation; higher rates established. 


By the Commission: On Decem- 
ber 9, 1942, the Capital Transit Com- 
pany requested that this Commission 
approve the establishment of certain 
rates, for accrual of depreciation, ef- 
fective as of January 1, 1942, which 
will be higher than the rates of accrual 
which have been used for some years 
past. On December 31, 1942, this re- 
quest was modified because of a de- 
crease of $8,000,000 in its road and 


equipment account proposed to be 
made by the company. This plant ad- 
justment will be the subject of a sepa- 
rate order. 

The reasons given by the Capital 
Transit Company to substantiate its 
request are summarized as follows: 

1. For sometime past the property 
and plant of the company has been 
subjected to unusual wear and tear be- 
cause of the severe strains placed up- 
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on it arising from the demands made 
by war activities in the District of 
Columbia. 

2. The company has been obliged to 
employ additional maintenance and 
operating personnel and to replace a 
large number of experienced men who 
have been called into the armed serv- 
ice of the United States, with the re- 
sult that its plant is suffering to some 
extent because of the lesser average 
experience of operating and mainte- 
nance employees. 

3. The difficulties being encoun- 
tered in obtaining proper maintenance 
materials also aggravate the situation 
with respect to wear and tear on its 
property. 

The Commission finds from records 
available that during the nine months 
ended September 30, 1942, the aver- 
age use of street cars on a per-car basis 


has increased by approximately 20 per 
cent over the average use of street cars 
during the previous eight years. Simi- 
larly, the average use per bus for the 
first nine months of 1942 has increased 
by about 10 per cent over the average 
use per bus for the previous eight 


years. These increases refer to the 
total miles per year operated per ve- 
hicle owned. Likewise, the use of 
track by street cars has been increased, 
the car miles per year operated over 
the track for the period from May to 
September, 1942, being 334 per cent 
greater than the miles operated in the 
year 1941, which mileage was greater 
than any previous year since 1935. It 
is particularly significant that the in- 
crease in use has been accompanied by 
unusual loading conditions. All of 
these factors operate toward a more 
rapid depreciation of plant and equip- 
ment of the Capital Transit Company. 
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The Commission also finds that the 
present rates of accrual for deprecia- 
tion were based upon operations of the 
transit system in normal times. There 
is no experience from which the Com- 
mission can ascertain accurately the 
rate at which the property is depre- 
ciating under the present abnormal 
conditions. It is obvious to the Com- 
mission that the rate of depreciation 
under existing conditions is higher 
than under normal conditions and that 
prudent and conservative management 
demands that provision for such in- 
creased depreciation should be made 
during the period of such greater use. 

The Commission also finds that al- 
though extensive hearings were con- 
ducted at substantial cost, which were 
concerned with the valuation of the 
property of the Capital Transit Com- 
pany as of December 31, 1935, the 
property on the books of the company 
has not been fully classified by detailed 
accounts and that for the interim the 
Capital Transit Company has been ac- 
cruing depreciation on items, other 
than the busses and certain street cars 
at a composite rate. 
indicate that these rates should be in- 
creased. 

The Commission further finds that 
the amount of depreciation which will 
be accrued at the rates suggested by 
the Capital Transit Company will be 
substantially the same as the amount 
of depreciation taken by the company 
for income tax purposes. 

In view of the foregoing conditions, 
the Commission finds that the rates of 
depreciation hereinafter authorized 
are reasonable and necessary to pro- 
vide for the currently accelerated de- 
preciation. 
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RE CAPITAL TRANSIT CO. 


It is ordered: 

Section 1. That the Capital Transit 
Company be, and it is hereby, author- 
ized and directed to establish the fol- 
lowing rates of depreciation while the 
present unusual conditions prevail, 
effective as of January 1, 1942: 

a. Depreciation on busses at the 
rate of 11.1 per cent per annum. 

b. Depreciation on new streamlined 
street cars at the rate of 5 per cent 
per annum. 

c. Depreciation on property other 
than busses, new streamlined street 
cars, and Providence cars at the rate 
of 2 per cent per annum, to be applied 
to the recorded cost of such property 
adjusted by the elimination of $8,000,- 
000 therefrom. 

Section 2. That the foregoing rates 
be approved to meet the necessity oc- 
casioned by war demands upon the 
property of the company and that this 
approval of such rates is not to be un- 
derstood to be a final determination of 
proper rates of depreciation under 
Par. 16 of the act creating the Com- 
mission. 

Section 3. That the approval grant- 
ed herein is not to be understood as a 
final determination of proper rates of 
depreciation for rate-making pur- 
poses. 

Section 4. That § 1 of Orders Nos. 
1426, 11 PUR(NS) 85 and 1435 be 
suspended only to the extent of the 
changed rates of annual accruals of 
depreciation authorized herein. 

Section 5. That these rates remain 
in effect until further order of this 
Commission. 


HANKIN, Commissioner, dissenting : 
I cannot agree with the action taken 
by the Commission authorizing the 


Capital Transit Company to increase 
its annual accruals for depreciation 
without a public hearing, without 
facts based upon a public record, with- 
out knowledge of the essential facts, 
and without an order which would 
come within the purview of the stat- 
ute. My objection to the authoriza- 
tion is not to be construed as a deter- 
mination that the company’s rates of 
depreciation should not be increased, 
for neither the Commission nor I 
have at our disposal the facts which 
would enable us to determine whether 
the rates are adequate or inadequate, 
whether they should be increased or 
decreased. My objection is solely to 
the fact that the action taken by the 
Commission is not in compliance with 
the requirements of our statute and is 
contrary to all rules of orderly admin- 
istrative procedure. The fact that a 
utility wants to increase its rates of 
depreciation does not by itself consti- 
tute sufficient reason for compliance 
with the request. The requirements 
of the law should also be considered 
and followed. 


The Requirements of the Law 


In enacting the Public Utility Act 
(Act of March 4, 1913, 37 Stat 974) 
Congress apparently regarded the en- 
tire matter of depreciation as one of 
primary importance. Paragraph 16 
of the acts sets forth in detail the re- 
quirements imposed both on the Com- 
mission and on the utilities. 

The duties imposed on the Commis- 
sion are: 

1. To ascertain and determine what 
are the proper and adequate rates of 
depreciation of the several classes of 
property of each public utility. In 
this connection the statute sets up a 
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standard of propriety and adequacy, 
namely, that these rates shall be such 
as will provide the amounts required 
over and above the expense of mainte- 
nance to keep such property in a state 
of efficiency corresponding te the 
progress of the industry. 


2. To provide for such depreciation 
in fixing the rates, tolls, and charges 
to be paid by the public. 


3. To prescribe rules, regulations, 
and forms of accounts regarding such 
depreciation. In this connection the 
statute requires that the moneys in the 
depreciation fund may be expended in 
keeping the property in repair and 
good and serviceable condition, or it 
may be invested, and, if invested, the 
income from the investment shall also 
be carried into the depreciation fund. 

4. To make changes in such rates 
of depreciation from time to time as 
it may find necessary. 


The duties imposed upon the utility 
are: 


1. To carry a proper and adequate 
depreciation account. 

2. To conform its depreciation ac- 
counts to the rates ascertained and de- 
termined by the Commission and to 
carry into effect the rules, regulations, 
and forms of accounts prescribed by 
the Commission. 


3. To use the depreciation fund and 
the proceeds thereof for no other pur- 
poses than to keep the property in re- 
pair and in good and serviceable con- 
dition, or to invest it, unless with the 
consent and by order of the Commis- 
sion. 

Apparently Congress deemed it 
necessary to spell out in detail the re- 
quirements imposed with regard to the 
rates of depreciation and the treatment 
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of the depreciation fund. These re- 
quirements of law cannot be lightly 
disregarded. 


History of the Depreciation Accounts 
of the Capital Transit Company 


The history of the Capital Transit 
Company with respect to the require- 
ments of Par. 16 of the act begins 
with the Joint Resolution, approved 
January 14, 1933, authorizing the 
merger of The Capital Traction Com- 
pany and the Washington Railway 
and Electric Company into the present 
Capital Transit Company. By this 
Joint Resolution Congress adopted the 
Unification Agreement of the prede- 
cessor companies, Par. 17 of which 
provided, among other things: 

“That the new company shall not be 
required to maintain any depreciation 
fund if it sets up a reserve against de- 
preciation at rates fixed therefor by 
the Public Utilities Commission but 
may use money and/or securities in 
any depreciation fund turned over to 
it in any manner approved by the Pub- 
lic Utilities Commission. Nothing 
herein provided shall be construed as 
changing or limiting the jurisdiction 
of said Commission over depreciation 
accounts of any of said companies.” 

On November 7, 1933, the Capital 
Transit Company submitted a special 
report to the Commission in which it 
proposed that beginning December 1, 
1933, when it took over the operation 
of the properties of the two predeces- 
sor companies, the amount of annual 
accrual for depreciation be fixed by a 
varying ratio between its depreciation 
reserve and its property and plant ac- 
count. If the ratio between the two 
accounts was between 29 per cent and 
30 per cent, the annual accrual should 
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be 0.75 per cent of the property and 
plant account. If the ratio was be- 
tween 28 per cent and 29 per cent, the 
annual depreciation rate was to be 
0.8 per cent of the property and plant 
account, and so on. The rate of de- 
preciation was to increase up to 1.45 
per cent, if the ratio between the de- 
preciation reserve and the property 
and plant account decreased to be- 
tween 15 per cent and 16 per cent. 
The Commission never approved 
these ratios. It could not approve 
these ratios, first, because Par. 16 of 
the statute required the Commission 
“to ascertain and determine what are 
the proper and adequate rates of de- 
preciation of the several classes of 
property of each public utility”; sec- 
ond, because the ratios proposed had 
no real relation to the depreciation of 
property. A ratio between a deprecia- 
tion reserve and the amount of all 
property, both depreciable and non- 
depreciable, is no indication whatever 
of the rate at which property depre- 
ciates. There is certainly no indica- 
tion of any relationship between these 
ratios and the standard of propriety 
and adequacy prescribed by Par. 16, 
even if it be assumed that the com- 
pany’s accounts correctly reflect the 
amount of property and plant. How- 
ever, on December 22, 1933, the Com- 
mission addressed a letter to the com- 
pany stating that while it was not pre- 
pared to give approval to this or any 
other formula, it authorized and di- 
rected that depreciation accruals be 
made in accordance with the proposed 
formula “until such time as a thorough 
study of this subject can be completed 
and an order, based upon such study, 
issued.” This was nine years ago. 


On February 21, 1934, the vice 
chairman of the Commission addressed 
a letter to the president of the Capital 
Transit company requesting him to 
submit data in support of the rates of 
depreciation theretofore proposed. The 
president of the company on March 3, 
1934, replied that under the proposed 
formula the accruals for depreciation 
since December 1, 1933, were insuffi- 
cient, and that the company was plan- 
ning a general study of the subject 
with revisions which would be sub- 
mitted in due time. Accordingly, on 
August 8, 1934, the company sub- 
mitted a proposed schedule of depre- 
ciation, again based upon the ratio be- 
tween the depreciation reserve and the 
property and plant accounts. Here 
the rates were almost doubled, that is, 
if the ratio was between 29 per cent 
and 30 per cent, the proposed rate was 
to be 1.35 per cent of the property and 
plant account ; if the ratio was between 
28 per cent and 29 per cent, the rate of 
depreciation was to be 1.4 per cent, 
and so on, until the rate of deprecia- 
tion was to be 2.05 per cent of the 
property and plant account, if the re- 
serve for depreciation decreased to 
between 15 per cent and 16 per cent of 
the property and plant account. On 
August 15, 1934, the Commission an- 
swered that before any change in rates 
of depreciation was approved, com- 
plete data should be furnished by the 
company as requested in the Commis- 
sion’s letter of February 21, 1934. 
Apparently it was the intention of the 
Commission to comply with the re- 


quirements of the statute. 

On November 14, 1934, the com- 
pany submitted its data and requested 
that the rates be as follows: 
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Track and line 
Transmission and distribution 
Buildings and structures 
Power and substation equipment ... 
Rolling stock—Cars 
Rolling stock—Busses 
Miscellaneous equipment 

For the first time there was some 
approach toward the statutory require- 
ment that proper and adequate rates 
of depreciation be determined for the 
several classes of property. This was 
over eight years ago. 


The Commission apparently was of 
the opinion that the proposed rates 
would not constitute a sufficient com- 
pliance with the statute or its request 
for complete data. On December 31, 
1934, it issued Order No. 1309, 8 
PUR(NS) 58, 59, in which it re- 
viewed and rejected the proposals 
made by the company. In doing so the 
Commission said: 


“Tt is important to the ratepayer 


that only proper and legal amounts be 
charged to operating accounts for de- 
preciation accruals. A determination 
of proper rates applicable to the de- 
preciable property of the Capital Tran- 
sit Company requires a study of the 
depreciation reserves, the history, and 
all other pertinent facts of that com- 
pany and of its predecessors, and it is 
essential that the true facts relating 
to the depreciable property as a whole 
and by classes be known. Among the 
factors to be considered are original 
cost; date when the units of property 
were first put in service ; their estimat- 
ed service lives ; the change or changes 
in such estimated service lives; the 
prior rate or rates of accruals and 
changes therein ; the aggregate amount 
of accrual; years and dates each of the 
units of property was in service with- 
out accrual; gross and net estimates of 
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salvage value; and estimates of re- 
maining service lives. 

“Depreciation charges should be set 
up in the accounts for each such class 
of property rather than for the prop- 
erty asa whole. This would give the 
true effect of a system of depreciation 
rates. Therefore, this order will es- 
tablish the set-up of the classes of de- 
preciable property for the purposes of 
the study and of the further schedule 
herein ordered.” (Italics supplied. ) 

Accordingly, the Commission or- 
dered the filing of rates and data with 
respect to 30 classes of depreciable 
property. It specified the kind of data 
to be filed, how a class of depreciable 
property should be treated if it covered 
more than one distinct type of prop- 
erty with different service lives. It 
required that the straight-line method 
of depreciation be used, and it, at the 
same time, gave notice that a hearing 
would be called as soon, after the filing 
of the rates of depreciation and sup- 
porting data by the company, as the 
importance and character of the study 
would permit. The company was re- 
quired to file such data on March 1, 
1935, but by Order No. 1344, the date 
was extended to May 1, 1935. 

On May 1, 1935, the company did 
submit data for proposed depreciation 
accruals covering the classes of depre- 
ciable property enumerated in Order 
No. 1309, supra, and additional classes 
of property which it claimed had been 
omitted from, but should have been in- 
cluded in, that order. The require- 
ment that the company furnish data as 
to the original cost of the property 
was not strictly complied with, due to 
the fact that it lacked information as 
to the actual original cost of the prop- 
erty acquired prior to July 1, 1914. 
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However, by taking the estimated re- 
production cost of the properties as of 
that date and adding the net changes 
in the property to December 31, 1934, 
the company arrived at what it con- 
sidered to be an approximate total of 
depreciable property. 

No action was taken by the Com- 
mission on the data thus submitted. 
No hearing was held and no facts were 
developed as to the real, proper, and 
adequate rates of depreciation applica- 
ble to the several classes of property. 
While the entire question of deprecia- 
tion was thus pending, the company 
requested that a determination be made 
as to the rate of depreciation for 
busses and street cars. On September 
9, 1935, the Commission issued Order 
No. 1426, 11 PUR(NS) 85, in which 
it was provided that effective as of Jan- 
uary 1, 1935, the Capital Transit 
Company should accrue depreciation 
on busses and bus equipment on the 
basis of a 10-year life or at the rate 
of 10 per cent per annum of the actual 
cost of such busses and bus equip- 
ment. On October 17, 1935, the Com- 
mission issued Order No. 1435, in 
which it provided that the Capital 
Transit Company should accrue in a 
reserve account depreciation on each 
new street car, beginning with the pur- 
chases made in 1935, on the basis of 
the original cost thereof, on a 25-year 
life, or at the rate of 4 per cent per 
annum. Both orders contained regu- 


lations relating to the keeping of rec- 
ords so as to reflect the amount of 
depreciation, required that no depre- 
ciation shall be accrued on any bus or 
street car after the same shall have 
been fully depreciated; how the ac- 
count should be treated when the 
busses and street cars are permanently 
withdrawn from the service ; also what 
should be done with salvage, damages, 
or insurance recovered when such 
busses or street cars are retired. 


Since 1935, the company has been 
accruing depreciation on busses and 
street cars, acquired after January l, 
1935, at the rates prescribed by the 
Commission. On all street cars ac- 
quired prior to 1935, and on all other 
depreciable property, it has been ac- 
cruing depreciation at rates supposedly 
in accord with the temporary authori- 
zation of December 22, 1933.1 In 
1938 the Commission completed an in- 
vestigation of the value of the prop- 
erties of the Capital Transit Company 
as of December 31, 1935, and found 
that the historical cost of the proper- 
ties as of that date used and useful in 
the District of Columbia was $29,- 
037,594, and in 1935 the recorded 
book cost of the company was $53,- 
160,467. In other words, there was an 
overstatement of the property and 
plant account by $24,122,873, less the 
property in Maryland (about $500,- 
000). This, however, made no differ- 
ence in the treatment of annual depre- 





1 One may indeed wonder as to the meaning 
of the temporary authorization of December 
22, 1933, viewed in the light of the separate 
rates prescribed for street cars and busses. 
Does it mean that the company was to con- 
tinue depreciating its other property on the 
basis of the ratio between the entire reserve 
for depreciation and all the book costs, or all 
book costs less the costs of busses and street 
car, or the book costs of depreciable property 
other than busses or street cars; or was the 


reserve for depreciation to be diminished by 
the reserve attributable to busses and street 
cars, and the ratio be determined for all book 
costs, or all book costs less books costs of 
busses and street cars, or book costs of de- 
preciable property less busses and street cars? 
If the meaning of the temporary authorization 
is that the reserve for depreciation is to be 
diminished by the amount attributable to 
busses and street cars, on what basis should 
the distribution of the reserve be made? 
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ciation. The company continued de- 
preciating the property on the basis of 
a highly inflated property and plant ac- 
count in which were included both de- 
preciable and nondepreciable property. 

Upon the figures furnished by the 
Commission’s Accounting Bureau, it 
appears that for the years 1935 
through 1941, the average ratio be- 
tween the depreciation reserve and 
the book costs, eliminating busses and 
street cars covered by specific orders, 
was 14.08 per cent, and that the aver- 
age rate of accruals was 1.49 per cent. 
But based on the estimated original 
cost of the property, as determined by 
the Commission, plus additions since 
1935, the accruals were on the average 
at the rate of 2.80 per cent; and based 
on estimated original cost of depre- 
ciable property, the average accrual 
rate was 3.00 per cent. 

I am informed that at no time since 
1935 has the company segregated the 
annual depreciation by classes of prop- 
erty. The Commission finds that de- 
spite the valuation order of 1938, the 
property on the books of the company 
has not been “fully classified” * by de- 
tailed accounts. If this is so, one can- 
not tell whether or not depreciation 
has been accrued for property already 
fully depreciated ; whether the rates of 
depreciation are or are not proper and 
adequate, or whether they do or do not 
conform to the standard prescribed by 
law. 

The Company's Request 


On December 9, 1942, the Capital 
Transit Company addressed a letter to 
the Commission stating that the depre- 
ciation accruals currently made by the 
company were inadequate under the 





2“Fully classified” may be regarded as a 
face-saving expression. 
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abnormal conditions now existing be- 
cause of the increased use of the equip- 
ment, that is, increased car and bus 
miles. It asked that the rate of de- 
preciation on cars be increased from 4 
per cent to 5 per cent per annum; that 
the accruals for depreciation on busses 
be increased from 10 per cent to 11.1 
per cent per annum; and that the rate 
of depreciation on all other property 
be increased from approximately 1.5 
per cent to 1.7 per cent per annum. 
The company requested that these 
rates be authorized retroactively to 
January 1, 1942. 

On December 31, 1942, the com- 
pany addressed another letter to the 
Commission, in which the company 
proposed to decrease its property and 
plant account by $8,000,000 and 
amended its request as to the rates of 
depreciation. It asked that the rate 
be increased to 2 per cent, rather than 
to 1.7 per cent. 

The matter was referred to the 
chief accountant for a report. On 
December 18th he submitted a memo- 
randum in which he stated: 

1. That in the short time available 
it had not been possible to make but a 
cursory study of this “always difficult 
problem.” 

2. That the approval of rates pro- 
posed by the company would increase 
the annual accrual of depreciation by 
approximately $260,000, and that the 
effect of this increase would be to re- 
duce the apparent rate of return of the 
company. 

3. That the road and equipment ac- 
counts of the Capital Transit Com- 
pany were grossly overstated, that any 
comparison of the reserve for depre- 
ciation with the recorded cost of road 
and equipment would be meaningless, 
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and that the best comparison that 
could be made was one based upon the 
use of the historical cost of the com- 
pany’s properties found by the Com- 
mission in Order No. 1713, 25 PUR 
(NS) 177, brought to date by adding 
thereto net book addition since 1935. 
Upon this basis he found that the de- 
preciation reserve was 30.59 per cent 
of the company’s depreciable proper- 
ties. He concluded: ‘Viewed sepa- 
rately or as a whole the above ratios 
would not appear to be unduly low.” 

4. He generally discussed the de- 
preciation on busses, PCC cars, and 
other road and equipment. In none of 
these instances did he find that the rate 
of depreciation was too low. 

5. His observation was that the 
only reason advanced by the company 
for the necessity of increasing the ac- 
crual rates was the fact that greater 
use was being made of equipment and 
property. While he conceded that this 
was an important factor, he also stated 
that this was not the controlling factor, 
that offsetting this was the fact that 
obsolescence was being deferred for 
the duration of the emergency for the 
reason that no new equipment of im- 
proved type was being manufactured, 
and he concluded that “it might be 
argued that this factor is a complete 
offset to the accelerated depreciation 
occurring by reason of increased use.” 

6. While he conceded that it was 
wise management to provide addition- 
al reserves during periods of good 
earnings, if past provision had been 
inadequate, he concluded that “based 
upon the information at hand such 
does not appear to be the case and I 
cannot recommend approval of the 
company’s request.” 

The matter was also referred to the 


[4] 


chief engineer, who, upon the his- 
torical cost figures submitted by the 
chief accountant, orally reported that 
the company’s depreciation reserve is 
inadequate. His conclusion was based 
on a computation which showed that 
the property of the company had al- 
ready depreciated so that it is now in 
a 51 per cent condition, that the de- 
preciation reserve should therefore be 
49 per cent of the cost of the prop- 
erty, or approximately $19,654,000, 
whereas it is now only $11,690,000. 
Upon operations in normal times, the 
chief engineer concluded, the present 
annual accruals to the depreciation 
fund are sufficient, but, in view of the 
increased use of the equipment at the 
present time the rates of depreciation 
should be increased, by approximately 
the amount requested by the company. 


The Commission’s Findings. 


The Commission made the follow- 
ing findings : 

First, that in the past nine months 
the use of busses, equipment, and street 
car tracks has increased, and that the 
increase in use has resulted in more 
rapid depreciation of the plant and 
equipment of the Capital Transit Com- 
pany. This is a fact of which the 
Commission can take judicial notice. 

Second, that the present rates of ac- 
crual for depreciation were based upon 
operations in normal times. There is 
no basis whatever for this finding. On 
the contrary, the entire history of the 
company’s depreciation leads to the 
conclusion that the rates were based 
on ratios having no relation to actual 
operations. 

Third, that over-all checks indicated 
that the rates of depreciation should 
be increased. This is a finding in- 
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sufficient under the statute. Para- 
graph 16 requires that the Commis- 
sion ascertain and determine the proper 
and adequate rates of depreciation. To 
ascertain and determine implies that 
findings be made upon competent evi- 
dence, not upon alleged “over-all 
checks” which may or may not con- 
form to the facts. Therefore, this 
finding must be regarded as insuff- 
cient. 

Fourth, that the amount of depre- 
ciation which the company requests 
will be substantially the same as the 
amount of depreciation taken by the 
company for income tax purposes. 
This may be so, but the amount of 
depreciation claimed by the company 
for income tax purposes is not the 
standard prescribed by Par. 16. Con- 
gress has not permitted this Commis- 
sion to allow such rates of depreciation 


as the company claims for tax pur- 
pose, but rates which “will provide 
the amounts required over and above 
the expense of maintenance to keep 
such property in a state of efficiency 
corresponding to the progress of the 


industry.” 
irrelevant. 

Fifth, that the rates of depreciation 
authorized by the order are reasonable 
and necessary to provide for the cur- 
rently accelerated depreciation. This 
is a conclusion which must be sup- 
ported by the findings. It does not, 
however, flow from the findings made, 
and certainly not from the first find- 
ing which is the only one having a 
basis in fact. The Commission itself 
recognizes that it has no facts from 
which it can ascertain the rate at which 
the property is depreciating at the 
present time. If it does not have the 
facts, it cannot make a determination, 
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Therefore this finding is 


and, therefore, it cannot draw a con- 
clusion that the rates authorized are 
“reasonable and necessary.” 

Nor can it be said in this case that 
while the ultimate conclusion of fact 
is unsupported by basic findings, there 
are facts in the record which would 
support such findings, for here no rec- 
ord has been made. No such conclu- 
sion may be drawn from the report of 
the chief accountant, nor from the 
oral report of the chief engineer. 
Furthermore, the report of the chief 
engineer is based on a theory which 
is untenable. His theory? is, in effect, 
that the company should be permitted 
to build up a depreciation reserve, be- 
cause the present depreciation reserve 
is insufficient. This means that the 
present users of the transportation 
facilities of the Capital Transit Com- 
pany should pay for depreciation 
which has accrued for years prior to 
this use, which would be unfair to the 
present users. 

Paragraph 16 imposes a duty upon 
the Capital Transit Company to carry 
a “proper and adequate depreciation 
account.” If the Capital Transit 
Company has not carried an adequate 
depreciation account in the past, it 
means that instead of building up a 
depreciation fund the company dis- 
tributed such fund in the form of 
dividends or transferred it to nonop- 
erating property. It must be assumed 
that the users of the transportation 
facilities in the past had already con- 
tributed an amount sufficient to carry 
an adequate depreciation account. The 
suggestion of the chief engineer, ap- 
parently adopted by the Commission, 
would then lead to the conclusion that 
the present users of the transportation 
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facilities should pay again for depre- 
ciation already paid for. 

In view of the above, it must be 
concluded that the findings made by 
the Commission are insufficient to sup- 
port any order raising the rates of de- 
preciation. 


The Commission's Order 


With the above reports made by the 
chief accountant and the chief engi- 
neer, the Commission, on December 
29, 1942, decided to grant the com- 
pany’s request. Before the authoriza- 
tion issued, however, the company 
amended its request, which is now 
being granted, as amended. The or- 
der authorizes the company to accrue 
depreciation on busses at 11.1 per cent, 
on PCC and Providence cars at 5 per 
cent, and on the remainder of the 
property at 2 per cent of the recorded 
book costs less $8,000,000. 

In § 2 of the order, the Commission 
recognizes that this is not a sufficient 
compliance with the statutory man- 
date, for it provides that the rates 
should not be understood to be “a final 
determination of proper rates of de- 
preciation under Par. 16 of the act 
creating the Commission.” Ante, at 
p. 43. Indeed, an honest confession 
is good for the soul, but it does not 
absolve from compliance with the law. 

The Commission found that “al- 
though extensive hearings were con- 
ducted at substantial cost which were 
concerned with the valuation of the 
property of the Capital Transit Com- 
pany as of December 31, 1935, the 
property on the books of the company 
has not been fully classified by detailed 
accounts, and that for the interim the 
Capital Transit Company has been 
accruing depreciation on items other 


than the busses and certain street cars 
at a composite rate.” Ante, at p. 42. 
(Italics supplied. ) 

This is indeed a very mild finding 
as compared with the actual facts. 
The real fact is that the company has 
not since 1933 classified its accounts 
in such a manner as to enable the Com- 
mission to prescribe rates of deprecia- 
tion for the several classes of property. 
No attempt is being made to have the 
company comply with the requirements 
of the statute or the Commission’s 
orders. The excuse now is that it 
would take too much time and too 
much effort to adjust the books so as 
to reflect the actual state of the com- 
pany’s properties and finances. In 
view of the failure of the company to 
comply for so long a time, the diff- 
culties which attend compliance with 
the law can hardly be regarded as an 
excuse. Yet the Commission is grant- 
ing the company’s request and is mak- 
ing it retroactive to January 1, 1942, 
without findings sufficient to support 
the order and without any evidence to 
support the findings. 

Section 3 of the order is a further 
recognition that the requirements of 
the law are not being complied with. 
It provides that the rates authorized 
shall not be understood to be a final 
determination of proper rates of de- 
preciation for rate-making purposes. 
I do not know that it lies within the 
Commission’s discretion to make such 
provision, in view of the unequivocal 
language of the statute that the Com- 
mission shall provide for “such rates 
(meaning the rates ascertained and 
determined in accordance with the 
standard prescribed) in fixing rates, 
tolls, and charges to be paid by the 
public.” If the rates of depreciation 
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now approved are proper and ade- 
quate, they should also be rates of 
depreciation for rate-making purposes. 
If they are not rates of depreciation 
for rate-making purposes, it is only 
because they are not “proper and ade- 
quate,” and therefore they should not 
be authorized. 

The increase in the rate of depre- 
ciation is thus an additional charge 
imposed on the public. Under this 
order, the public must pay some $260,- 
000 additional for depreciation. True, 
the mere transfer of $260,000 from 
earnings to depreciation will not preju- 
dice the ratepayer, and, at some future 
time, if and when a rate determination 
is made, the ratepayer may be bene- 
fited by the increased depreciation re- 
serve. But the public is not harmed at 
this stage only because it is being 
harmed by the failure of the Commis- 


sion to make a proper rate determina- 
tion to the end that the rates be just 
and reasonable (Par. 2), at this time 
when the company is making exces- 


sive profits. If the rates of deprecia- 
tion should be increased because of the 
greater use of the equipment and be- 
cause the present depreciation reserve 
is inadequate, the public should be re- 
quired to contribute a larger amount 
for depreciation, but should also bene- 
fit to the extent of not being required 
to support that part of the investment 
which had already depreciated. 

Let us see, then, what is the effect, 
if, as is reported by the chief engineer, 
the properties of the Capital Transit 
Company have depreciated 49 per cent, 
and they are now in a 51 per cent cor- 
dition. 

First, on November 24, 1942, the 
Chairman of this Commission ad- 
dressed a letter to Senator Burton of 
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the Senate District Committee stating 
among other things, that for. the 
twelve months ended September 30, 
1942, the rate of return earned by the 
Capital Transit Company was 6.4 per 
cent. This was computed as the ratio 
between the net operating revenues, as 
per the books of the company, and an 
estimated rate base of $37,097,063.26, 
This rate base consisted of $24,000,- § 
000, found by the Commission to be 
the “fair value” of the property as of 
December 31, 1935, plus net additions 
since that time, plus materials and sup- 
plies. The fact that the property ac- 
quired both before and after 1935 had 
depreciated since January 1, 1936, did 
not enter into his computation of the 
rate of return. 

Second, on December 8, 1942, I 
also addressed a letter to Senator Bur- 
ton in which I found that the com- 
pany’s rate of return for the same 
period was 7.83 per cent, based on the 
net operating revenues, as per the 
books of the company, and a rate base 
of $30,620,169.14. This rate base 
consisted of the estimated original cost 
as of December 31, 1935, which was 
$29,475,586.02, plus the net additions 
since 1936 (weighted for the year 
ended September 30, 1942), which 
were $12,599,197.37, plus materials 
and supplies in the amount of $754,- 
798.28, less the depreciation reserve of 
$12,209,412.53. 

Third, by eliminating capital stock 
taxes ($69,125.00), abnormal or war 
taxes ($1,250,000) and the difference 
between accruals for injuries and 
damages and the amounts actually paid 
($187,298.85), but not eliminating 
any other improper items of expense 
(e. g. donations, dues in associations 
having no relation to transportation 
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in the District of Columbia, testi- 
monial dinners, unreasonable promo- 
tional expenses, excessive salaries, de- 
preciation on nondepreciable property, 
etc.), I found that the rate of return 
was 12.7 per cent. 

Fourth, now let us suppose that the 
company’s properties are in a 51 per 
cent condition. Then, disregarding 
the depreciation reserve and applying 
51 per cent to the undepreciated cost 
of the property, plus materials and 
supplies, the rate base is $23,653,- 
793.93, and the company’s net return 
is then 10.14 per cent, instead of 7.83 
per cent; or 16.51 per cent, instead of 
12.7 per cent. The Chairman’s com- 
putation of the rate base included 
$3,137,089 over and above the esti- 
mated original cost less depreciation 
reserve on December 31, 1935. Add- 
ing this amount to the undepreciated 
cost and applying the 51 per cent fac- 
tor, the rate base would be $24,498,- 
911, and the rate of return, taking the 
net operating income as reflected in 
the company’s books, would be 9.79 
per cent. 

When a utility earns between 9.79 
per cent and 16.51 per cent, and it be- 
comes necessary to determine the prop- 
er and adequate rates of depreciation, 
it is not enough to say: Let the com- 


pany increase its rates of depreciation, 
but let it not be understood that we 
are acting in accordance with the re- 
quirements of the statute. We are 
acting contrary to the statute when we 
permit the company to charge rates 
which are unjust and unreasonable, 
and when we fail to provide for “‘prop- 
er and adequate” rates of depreciation 
for the several classes of property, 
which are also to be charged to the 
public in its rates, tolls, and charges. 

It is easier, of course, and more 
harmonious, to grant requests of this 
character without investigation, hear- 
ing, analysis of facts and laborious de- 
terminations. But, under this har- 
monious relationship between the 
Commission and the company, it may 
be surmised that the latter need not 
comply with the requirements of the 
law or of the Commission’s lawful 
orders. It may with equal reason be 
assumed that it is not necessary for 
the Commission itself to comply with 
the requirements of the law. 

I think that the request filed by the 
Capital Transit Company should be 
set for investigation and hearing, and 
that proper and adequate rates of de- 
preciation should be ascertained and 
determined in conformity with the 
law. 
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Re Denver ‘Tramway Corporation 


[Case No. 4901, Decision No. 20138.] 


Service, § 35 — Jurisdiction of Commission — Municipal limits. 
1. The Colorado Commission has no jurisdiction over operations of a trans- 
portation company within the city limits of Denver, p. 55. 


53 
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Service, § 117 — Public convenience and necessity — Wartime. 
2. The term “public convenience and necessity” has an entirely different 
meaning in wartime than it has in peace time and under normal conditions, 
and all civilian convenience must be subordinated to the war effort, p. 56, 
Service, § 187 — Extensions — Transportation — Wartime. 
3. No extensions of mass transportation service should be ordered where 
civilian necessity is shown except as required in the war effort, p. 56. 
Service, § 187 — Extensions — Wartime. 


4. The Commission should not require any extensions of service when mass 
transportation facilities are taxed to their utmost unless public convenience 
and necessity, in view of its wartime definition, is shown, p. 56. 


[December 10, 1942.] 
SE by residents for extension of local transportation 


service; extension denied. 
ee 


APPEARANCES: Dr. Harry A. Shier, 
Wheatridge, President of Wheatridge 
Improvement Association ; Mrs. Clara 
Palmer, Wheatridge, Vice President 
of Wheatridge Improvement Associa- 
tion; P. B. Haskin, Wheatridge, 
Treasurer of Wheatridge Improve- 
ment Association; Roxie Broad, 
Wheatridge, Secretary of Wheatridge 
Improvement Association ; Major Vic- 
tor Grant, Reverend R. E. West, Paul 
C. Stevens, Sam Y. West, Charles 
Wilmore, Louis A. Cherbeneau, D. S. 
Hutchinson, Earl Chambers, Albert 
Johnson, Homer Pearson, Emory 
O’Connell, J. B. Hale, and John Guil- 
lian, Wheatridge, Members of the 
Board of Directors of Wheatridge 
Improvement Association, for said 
Association; W. A. Alexander, Tram- 
way Building, Denver, Colorado, for 
Denver Tramway Company. 


The above 


By the Commission: 
matter was heard on Tuesday, Octo- 
ber 27, 1942, at Denver, Colorado. 

This matter was initiated by peti- 
tion of several hundred residents of 
the Wheatridge area adjoining Den- 
ver on the northwest, seeking the es- 
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tablishment and maintenance of pas- 
senger transportation facilities by the 
Denver Tramway Company on West 
38th avenue from Sheridan boule- 
vard, which is the western city limits 
of the city, westward to a point at 
least as far as the Lutheran Sanitari- 
um, which is situated at 8300 West 
38th avenue, outside of the city limits 
of Denver. 

Representatives of the Wheatridge 
Improvement Association, a voluntary 
organization organized for the pur- 
pose of securing this service, had 
previously consulted with the Denver 
Tramway Company for establishment 
of such service, but were advised that 
the service could not be instituted at 
the present time, hence this matter was 
heard, as stated, the petition being 
treated as a formal application. 

At the hearing, Dr. Harry A. Shier, 
president of the Wheatridge Improve- 
ment Association, presented a plan for 
the institution of not only the service 
petitioned for, but also of a proposed 
transportation route extending from 
Sheridan boulevard eastward through 
the city of Denver, eventually connect- 
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ing with the Rocky Mountain Arsenal, 
situated about 6 miles east and north 
of the eastern city limits of the city. 

[1] It is necessary only to state that 
the Colorado Public Utilities Commis- 
sion has no jurisdiction over the oper- 
ations of the Denver Tramway Com- 
pany, or any other transportation 
agency, within the city limits of Den- 
ver, hence any discussion of the plan 
proposed by Dr. Shier from Sheridan 
boulevard east through the city of 
Denver would be superfluous. 

It developed at the hearing that 
there are about 5,000 residents in the 
Wheatridge area, extending from ap- 
proximately 26th avenue to Arvada, 
and from Sheridan boulevard to How- 
ell boulevard. The primary concern 
of all the witnesses who testified 
seemed to be to provide better serv- 
ice from this area to the Remington 
Arms Plant and to Denver. However, 
no witness was able to state whether 
or not any residents of this area 
worked at the Remington Arms Plant. 
Reverend Richard E. West testified 
that he had observed as many as thirty 
cars parked at 38th avenue and Sheri- 
dan boulevard all day long. This 
might indicate that some of the occu- 
pants of these cars drove their cars to 
this point, then proceeded to the Arms 
Plant by transportation facilities, but 
at most, this is a supposition. Testi- 
mony was introduced showing that 
workers living in the vicinity of How- 
ell boulevard would have to walk 2 
or 3 miles to Sheridan boulevard, and 
then take the bus to the Loop in down- 
town Denver, proceeding out to the 
Arms plant from there. 

At the hearing, a secondary desire 
on the part of the residents of the 
Wheatridge area developed to be a de- 
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sire for transportation from this area 
to the Rocky Mountain Arsenal, as 
before stated. Witnesses for the tram- 
way company testified that arrange- 
ments had already been made for 
transportation from the Denver area 
to the Rocky Mountain Arsenal, and 
at least one witness for the Wheat- 
ridge Improvement Association testi- 
fied that, if such transportation had 
been arranged, the case of the petition- 
ers did not, in his opinion, rest upon 
very solid ground at the present time. 

Emory O’Connell, a resident of the 
Wheatridge area, testified that, in his 
opinion, the matter should be left 
open, in order to develop more facts 
and collect more statistics. However, 
Dr. Shier, president of the association, 
requested by telephone on November 
30th that an immediate decision be 
rendered by the Commission. 

There was considerable testimony 
on the part of residents of the Wheat- 
ridge area expressing a desire for the 
service, and indicating inconvenience 
through lack thereof, but no evidence 
was introduced upon which could be 
based a determination by this Commis- 
sion that public convenience and ne- 
cessity require the proposed service. 

H. S. Robertson, President of the 
Denver Tramway Company, testified 
that 90 per cent of the transpor- 
tation of the company was within the 
corporate limits of Denver, with only 
10 per cent on the fringes, and that 
under a directive of the Office of De- 
fense Transportation issued April 17, 
1942, no new service by gasoline 
busses could be instituted which was 
not then in operation, unless instituted 
on the basis of serving defense plants ; 
that, beginning November 15, 1942, 
all transportation agencies were re- 
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quired to obtain certificates of war 
necessity, which meant that only serv- 
ice connected with the war effort 
could be maintained or instituted. He 
further stated that civilian service of 
the type requested was, in his opinion, 
far different from war service. He 
said that the Tramway Company had 
purchased material to convert from 
rail to rubber on 22nd avenue, but 
that the Office of Defense Transpor- 
tation had denied delivery. Accord- 
ing to his testimony, the Remington 
Arms plant conducted a survey ap- 
proximately six months prior to the 
hearing, which disclosed that very few 
persons from the Wheatridge area 
were working in-the Arms plant. 

There was no testimony to contra- 
dict the testimony of Mr. Robertson 
that the Office of Defense Transpor- 
tation issued a directive on April 17, 
1942, prohibiting any new bus lines 
from being instituted, unless it was on 
a basis of service to defense plants, 
and there was no testimony that any 
considerable number of residents of 
the Wheatridge area worked at any 
defense plant in the vicinity of Den- 
ver. 

[2-4] Upon the record as devel- 
oped at the hearing, the Commission, 
however desirous it might be, and is, 
of providing better transportation fa- 
cilities for the people of this rapidly 
developing suburban community, could 
come to no other conclusion than that 
public convenience and necessity were 
not shown, and the Commission would 
not be warranted in requiring the es- 
tablishment and maintenance of the 
proposed service under present condi- 
tions. Were times and conditions 
normal, the desires of the petitioners 
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twenty days from date. 





might be interpreted as evidence of 
public convenience and _ necessity, 
which might warrant the Commission 


in granting the petition, but the term 


“public convenience and necessity” 
has an entirely different meaning in 
war-time than it has in peace time and 
under normal conditions. All civilian 
convenience must be subordinated to 
the War Effort, and considering scarc- 
ity of equipment, where civilian neces- 
sity is shown, no extensions of mass 
transportation service should be or- 
dered; except as required in the war 
effort. 

It is common knowledge, and the 
evidence disclosed, that the mass trans- 
portation facilities in Denver and vi- 
cinity are taxed to their utmost, and 
the Commission feels that it should 
not require any extensions of service 
unless public convenience and neces- 
sity, in view of its wartime definition, 
is shown. 

The Commission finds that public 
convenience and necessity do not re- 
quire the proposed service, and that 
said petition should be denied. 


ORDER 


It is ordered: 

That public convenience and neces- 
sity do not require the service peti- 
tioned for, and the petition is hereby 
denied. 

This order is entered without preju- 
dice to petitioners to renew their ap- 
plication, in the event a substantial 
change in conditions occurs as of the 
result of the nationwide gasoline ra- 
tioning, which became effective De- 
cember 1, 1942. 

This order shall become effective 
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RE TRUSTEES, MIDLAND UTILITIES CO. 


SECURITIES AND EXCHANGE COMMISSION 


Re Trustees, Midland Utilities 
Company et al. 


[File No. 70-24, Release No. 3888. ] 


Consolidation, merger, and sale, § 13 — Necessity of governmental authorization 
— Sale of electric utility assets. 

The acquisition, by a subsidiary, of the electric utility assets of an affiliate 
is exempt from provisions of § 9(a) of the Holding Company Act by vir- 
tue of § 9(b)(1), 15 USCA § 79i(b) (1), where the acquisition has been 
specifically approved by the state Commission, but such exemption does not 
apply to the affiliate’s water and other miscellaneous assets, these not being 
“utility assets” under the terms of the act. 


[November 3, 1942.] 


PPLICATION for authority to sell assets of subsidiary com- 
A pany to associate; exemption granted with respect to elec- 
tric utility assets but denied with respect to water and other 

miscellaneous assets. 


APPEARANCES: Lawyer and An- 
derson, by John C. Lawyer, for Ho- 
bart Light & Water Company and 
Northern Indiana Public Service Com- 
pany; Daniel F. WHarrington and 
Robert N. Hislop, of the Public Utili- 
ties Division of the Commission. 


By the Commission: The trustees 
of the estate of Midland Utilities 
Company (Midland), a _ registered 
holding company,’ have joined with 
Hobart Light & Water Company 
(Hobart Light), a directly owned sub- 
sidiary, in a filing pursuant to § 12 
(d) and § 12(f) of the Public Util- 
ity Holding Company Act of 1935, 15 
USCA § 79] (d), (f), and Rules U- 


43 and U-44 promulgated thereun- 
der. As amended, the filing concerns 
the proposed sale of the assets of Ho- 
bart Light (excluding cash on hand) 
to Northern Indiana Public Service 
Company (Northern), a direct sub- 
sidiary of Midland, for a price of 
$500,000 payment to be evidenced by 
69,500 shares of no-par common stock 
of Northern. 

Northern has filed an application 
pursuant to § 6(b) of the act, 15 
USCA § 79f(b), with respect to the 
issuance and sale of its common stock, 
and an application pursuant to § 10, 
15 USCA § 79}, for approval of the 
acquisition of the nonutility assets of 
Hobart Light. 





1 Midland is in reorganization in the Unit- 
ed States district court for the court of Dela- 
ware pursuant to § 77B of the Bankruptcy 
Act. Jay Samuel Hartt and Clarence A. 


Southerland have been appointed by the court 
as trustees therefor and are registered as a 
holding company under the Public Utility 
Holding Company Act of 1935. 
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It is contemplated that following the 
consummation of the proposed trans- 
actions, Hobart Light will be dis- 
solved, and its assets, including the 
common stock of Northern, will be 
conveyed to Midland. 

After appropriate public notice, 
hearings were held at which no mem- 
ber of the public, or representative of 
any public body appeared, or expressed 
the desire to participate or otherwise 
to be heard. 


Nature of Applicants-Declarants 


Midland is a registered holding com- 
pany, owning all of the outstanding 
securities of Hobart Light, and ap- 
proximately 99 per cent of the com- 
mon stock of Northern. 

Northern is a corporation organ- 
ized under the laws of the state of In- 
diana, and is a public utility engaged 
in supplying electrical energy, gas, 
water, and other services, in the north- 
ern part of the state of Indiana. It 
supplies gas to the public in the city 
of Hobart, Indiana, and sells electri- 
cal energy at wholesale to Hobart 
Light. Its annual gross revenues ap- 
proximate $25,000,000. 

Hobart Light is a corporation or- 
ganized under the laws of the state of 
Indiana, and is a public utility engaged 
in supplying electric energy to approx- 
imately 2,000 customers, and water 
service to approximately 1,100 cus- 
tomers in the city of Hobart. Hobart 
Light is solely a distributing company, 
purchasing all its electrical energy 
from Northern. Annual gross reve- 
nues approximate $110,000. The city 
of Hobart is completely surrounded 
by the service area of Northern. 
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Nature of Transactions Considered 
by the Commission 


As hereinbefore indicated, the filing 
proposes the sale of the assets of Ho- 
bart Light to Northern in considera- 
tion of 69,500 shares of the common 
stock of Northern. 

The Public Service Commission of 
the state of Indiana has, by an order 
issued on February 2, 1940, and 
amended on March 27, 1940, ap- 
proved the sale and acquisition of the 
Hobart Light assets and the issuance 
by Northern of 69,500 shares of its 
common stock for the purpose of ac- 
quiring said assets.* 

The problems confronting this 
Commission are concerned with the 
extent to which, because of the state 
Commission approval, the acquisition 
by Northern of the assets of Hobart 
Light is entitled to an exemption from 
§ 10 by virtue of the provisions of 
§ 9(b)(1), 15 USCA § 79% (b) 
(1); whether, even if, § 9(b)(1) is 
applicable to the acquisition by North- 
ern of the electric assets of Hobart 
Light, the acquisition of the nonutility 
assets of Hobart Light meets the 
standards of § 10; and whether or not 
the issuance and sale of the securities 
by Northern are entitled to an exemp- 
tion from § 7, 15 USCA § 79g, by 
virtue of the provisions of § 6(b). 

Since the sale by Hobart Light of 
its assets involves an indirect sale of 
such assets by a registered holding 
company (Midland), and, further, is 
a sale to an affiliate (Northern), the 
provisions of §§ 12(d) and 12(f) of 
the act and Rules U-43 and U-44 

2 The U. S. district court for Delaware has 
authorized the trustees to take the necessary 


steps for the effectuation of the proposed 
transactions. 
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must be considered in relation to the 
proposed sale by Hobart Light. 


The Proposed Acquisition by 
Northern 


The assets of Hobart Light consist 
of electric utility property, water 
property, property used jointly by its 
electric and water departments (char- 
acterized by Hobart Light as “com- 
mon assets”) and certain current as- 
sets. 

Section 9(b)(1) provides that § 9 
(a) (and accordingly § 10) shall not 
apply to “the acquisition by a public 
utility company of utility assets, the 
acquisition of which has been express- 
ly authorized by a state Commission.” 
Utility assets are defined in § 2(a) 
(18), 15 USCA § 79b(a) (18), as 
being “the facilities, in place, of any 
electric utility company or gas utility 
company for the production, transmis- 
sion, transportation, or distribution 
of electric energy or natural or manu- 
factured gas.” Accordingly, it is ap- 
parent that the acquisition of the elec- 
tric assets of Hobart Light by North- 
ern is not subject to the standards of 
§ 10 of the act. We are concerned 
in these proceedings, therefore, with 
the question of the acquisition by 
Northern of the water assets, “com- 
mon assets,” and current assets of 
Hobart Light. 

The record indicates that the origi- 
nal cost of the water property of Ho- 
bart Light, as of the date of the pro- 


posed sale, was $388,498.62; and the 
original cost of the common assets, 
as at the same date, was $6,495.57. 
The gross book value of these assets, 
as at the same date, was $364,174.02, 
while the net book value was $296,- 
389.74.4 


Northern proposes to record the 
water assets on its books at original 
cost ($388,498.62), less an estimated 
depreciation reserve of $253,498.62, 
or a net carrying value of $135,000, 
this being an amount equal to the es- 
timated realizable sales value of such 
property. The common assets are to 
be recorded on the books of Northern 
at $5,846.02, which represents origi- 
nal cost of such assets depreciated by 
10 per cent.° 


The Issuance and Sale of Securities 
by Northern 


As has been hereinbefore indicated, 
Northern proposes to issue 69,500 
shares of its no-par value common 
stock for the assets of Hobart Light, 
excluding cash on hand. The issue 
and sale of these securities have been 
expressly approved by the state Com- 
mission of the state in which North- 
ern is organized and doing business. 

These shares are to be issued in 
payment of the contract price of $500, 
000; accordingly a value of $7.194 
per share has been placed upon the 
common stock of Northern for the 
purposes of this transaction. Such an 
estimate of value for the common 





8 The excess of current liabilities to be as- 
sumed, by Northern over current assets to be 
acquired, amounts to only $39.33, and accord- 
ingly is being ignored hereinafter. 

4The depreciation reserve per books of 
Hobart Light is not segregated by depart- 
ments, but company engineers have estimated 
that a 10 per cent reserve for the electric and 
common properties is adequate. On the basis 


of such an allocation, the net book value of 
the water and common property as of the date 
of proposed sale was $296,389.74. 

5 Our reference to the proposed accounting 
treatment, of course, should not be construed 
as affecting the jurisdiction of the state of 
Indiana Public Service Commission, or any 
other regulatory body having jurisdiction 
therein. 
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stock of Northern appears high.® 
However, it appears unnecessary that 
a precise determination be arrived at 
on this point. 

Approximately 99 per cent of the 
2,112,050 shares of the common 
stock of Northern is owned by Mid- 
land, therefore, the higher the value 
placed on each share of Northern, the 
smaller the number of shares that will 
be issued for the assets of Hobart 
Light, and the less likelihood there 
will be that the interest of the public 
holders of Northern’s common will be 


diluted. 


Conclusions of Law and Fact 


The acquisition by Northern of the 
electric utility assets of Hobart Light 
is exempt from the provisions of § 9 
(a) by virtue of § 9(b)(1), inas- 
much as the acquisition has been spe- 
cifically approved by the Public Serv- 
ice Commission of Indiana. 


Northern has filed an application, 


pursuant to § 10, in connection with 
its acquisition of the water assets. 
Under § 10(c)(1), the Commission 
may not approve an acquisition which 
is detrimental to the carrying out of 
the provisions of § 11. However, 
Midland now controls both Northern 
and Hobart, and the acquisition by 
Northern of the physical propertygof 
Hobart will not make compliance with 
the provisions of § 11(b)(1) by 
Midland more difficult. We conse- 
quently make no adverse findings un- 
der § 10(c)(1). On the other hand, 
our present determination is, of course, 
in no way to be construed as indicat- 


ing that Midland may retain control 
over all of the properties of North- 
ern under the standards of § 11(b) 
(1). It is unnecessary for us to make 
any adverse findings under § 10(b) 
of the act in connection with the ac- 
quisition. 

The application of Northern with 
respect to the issuance and sale of its 
common stock complies with the re- 
quirements of § 6(b) of the act, since 
the issue and sale have been expressly 
authorized by the state Commission 
and are solely for the purpose of fi- 
nancing the business of Northern. 


We have hereinbefore indicated 
that even though the acquisition of 
the electric assets by Northern is ex- 
empt from the provisions of §§ 9(a) 
and 10 by virtue of § 9(b) (1), nev- 
ertheless the sale of all the assets of 
Hobart Light is subject to § 12, this 
arising from the fact that the sale is 
indirectly by a registered holding com- 
pany of utility assets (§ 12(d) and 
Rule U-44), and, further, that it is 
a sale to an affiliate (§ 12(f) and 
Rule U-43). We have further point- 
ed out above that the securities to be 
issued and sold by Northern in con- 
sideration for these assets meet the 
standards of § 6(b) of the act, and, 
accordingly, are exempt from the pro- 
visions of § 7. In addition to receiv- 
ing the approval of the appropriate 
state Commission on the indicated as- 
pects of the proposed transactions the 
court, in which Midland Utilities 
Company is undergoing reorganiza- 
tion, has authorized the trustees to 
undertake the prosecution of the 





6 The 1942 net earnings of Northern avail- 
able for common stock is estimated at 
$370,000, or only 18 cents per share. This 
compares with net income for 1941 (adjusted 
to give effect to the acquisition of the proper- 
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ties of Gary Heat, Light and Water Com- 
pany) amounting to approximately $2,000,000, 
or approximately $1 per share. The decrease 
in net income is due primarily to estimated 
increased Federal income taxes. 
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transactions. Under all the circum- 
stances of this case, we find no rea- 
son for making any adverse findings 
under § 12 and the applicable provi- 


sions of our general rules and regu- 
lations. 

An appropriate order will be ac- 
cordingly issued. 





INDIANA PUBLIC SERVICE COMMISSION 


Re Public Service Company of Indiana, 


Incorporated 


[No. 15847.] 


Consolidation, merger, and sale, § 6 — Jurisdiction of Commission — Acqutsi- 
tion from foreign corporation — Operation outside of state. 
1. The Commission has no jurisdiction to grant or deny authority for the 
acquisition, by a public utility under its jurisdiction, of the outstanding 
capital stock of a foreign corporation not owning any property or facilities 
or conducting any operations within the state, p. 61. 


Commissions, § 17 — Jurisdiction — Statutory limitations. 
2. The Commission cannot assume jurisdiction of a subject matter where- 
in jurisdiction has not been specifically conferred upon it by statute, p. 63. 


[December 17, 1942.] 


ETITION for approval of acquisition of outstanding capital 
FP teck of a foreign corporation; dismissed 


By the Commission: Stuckey, 
Commissioner: On the 18th day of 
November, 1942, Public Service Com- 
pany of Indiana, Inc., filed its verified 
petition with the Public Service Com- 
mission of Indiana requesting an or- 
der from the Commission approving 
the purchase by petitioner, upon the 
terms proposed, of all the issued and 
outstanding capital stock of Union 
City Electric Company (an Ohio Cor- 
poration) to wit: 525 shares of com- 
mon stock, and making such other 
and further orders in the premises as 
may be meet. 


In the meantime, certain discussions 
arose between petitioner and the Com- 
mission relating to just what author- 
ity, if any, this Commission had in 
either granting or denying the petition 
in this cause. 

Thereafter, on the 7th day of De- 
cember, 1942, petitioner filed its writ- 
ten motion to dismiss the said petition 
for want of jurisdiction. 

[1] The Commission, having con- 
sidered the said petition and the mo- 
tion to dismiss, and having considered 
applicable statutes relating to the sale 
and purchase of any property, stock, or 
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bonds of a public utility of the state of 
Indiana, finds that the subject matter 
of said petition is the acquisition by pe- 
titioner of the issued and outstanding 
capital stock of Union City Electric 
Company, an Ohio corporation; that 
petitioner is a public utility within the 
meaning of that term as defined in 
§ 1 of, and used in, the “Public Serv- 
ice Commission Act” of Indiana, as 
set out in Burns’ Stats. § 54-105. 
That said Union City Electric Com- 
pany operates an electric utility serv- 
ice in Ohio but does not own any prop- 
erty or facilities or conduct any oper- 
ations in Indiana, and is not, there- 
fore, a public utility within the defini- 
tion of said term as defined and used 
in said act ($ 54-105). That under 


the Indiana Statutes the Public Serv- 
ice Commission of Indiana is given 
jurisdiction over the acquisition of 
stock of another corporation by a cor- 


poration which is a public utility with- 
in the meaning of such term as defined 
in said act, only in cases where such 
public utility proposes to acquire stock 
issued by a corporation which is also 
a public utility within the meaning of 
such term as defined in said § 54-105 
(or §§ 1 and 95 of the Public Service 
Commission Act). 

The Commission further finds that 
the other applicable statute which re- 
lates to the purchase of any of the 
property, stock, or bonds of another 
public utility is the one passed by the 
general assembly in 1913, Chap. 76, 
§ 95, p. 167, as amended by the Acts 
of 1925, Chap. 54, § 1, p. 181, as set 
out in Burns’ Stats. § 54-509. We 
quote from the applicable part of that 
statute: 

“No such public utility shall direct- 
ly or indirectly purchase, acquire, or 
47 PUR(NS) 


become the owner of any of the prop- 
erty, stock, or bonds of any other pub- 
lic utility authorized to engage, or en- 
gaged in the same or a similar busi- 
ness, or operating or purporting to op- 
erate under a franchise from the same 
or any other municipality or under an 
indeterminate permit unless author- 
ized so to do by the Commission.” 

“No such public utility” refers to 
the definition thereof (§ 54-105). 
As the definition of a public utility 
now stands, among other changes, and 
the ones which especially apply here, 
are: There was added the definition 
of utility, namely: 

“The term ‘utility’ as used in this 
act shall mean every street railway or 
interurban railway, and every plant or 
equipment within the state used for 
the conveyance of telegraph and tele- 
phone messages, or for the production, 
transmission, delivery, or furnishing 
of heat, light, water, or power, or for 
the furnishing of elevator or ware- 
house service, either directly or indi- 
rectly to the public.” 

Further, the definition of a munici- 
pality was changed to read: 

“The term ‘municipality’ as used in 
this act shall mean any city or town of 
the state of Indiana.” 

Prior to 1925, § 54-509, the appli- 
cable portion of this section read : 

“No such corporation shall directly 
or indirectly acquire the stock or 
bonds of any other corporation incor- 
porated for or engaged in the same or 
similar business, or operating or pur- 
porting to operate under a franchise; 
from the same or any other municipal- 
ity or under an indeterminate permit 
unless authorized so to do by the Com- 
mission.” 

Further, prior to the amendment of 
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said section and § 54-105 in 1933, the 
inference could have been reasonably 
drawn that an Indiana public utility 
was required to get authority from 
this Commission in seeking to obtain 
any part of the property, stock, or 
bonds of a corporation engaged in the 
same or a similar business located in 
the same or any other municipality 
whether located in Indiana or any oth- 
er state. When, however, the amend- 
ment added ‘‘of the state of Indiana,” 
then, it would appear no authority 
would be required when the purchase 
of any property, stock, or bonds was 
to be made of a corporation engaged 
in the same or a similar business lo- 
cated outside the state of Indiana. 

It appears to the Commission that 
the language of the statutes (as above 
quoted) is clear and that had the leg- 
islature intended that an Indiana pub- 


lic utility must obtain authority from 
the Commission in seeking to acquire 
any of the property, stock, or bonds 
of a corporation engaged in the same 
or a similar business outside the state 
of Indiana the applicable statutes, 
when they were amended, would have 
so provided. 

[2] As a general proposition, the po- 
sition of the Commission is that it 
cannot assume jurisdiction of a sub- 
ject matter wherein jurisdiction has 
not been specifically conferred upon it 
by statute and, therefore, the motion 
filed herein for dismissal should be, 
and the same hereby is, sustained and 
the said petition should be dismissed. 

It is therefore ordered by the Pub- 
lic Service’ Commission of Indiana, 
that the petition filed herein, by Pub- 
lic Service Company of Indiana, Inc., 
be, and the same hereby is, dismissed. 





MONTANA PUBLIC SERVICE COMMISSION 


Re Town of Townsend Water Works 


[Docket No. 3411, Report and Order No. 1801.] 


Return, § 115 — Water utility. 


Six per cent is a reasonable return on the used and useful property of a 


water company. 


[September 23, 1942.] 


PPLICATION for approval of new schedule of water rates; 


granted. 


APPEARANCES: Frank T. Hooks, 


Townsend Water Works; Enor K. 


Attorney at Law, Townsend, being Matson, Counsel for the Board. 


Before: 


Horace F. Casey, Com- 
missioner, Paul T. Smith, Commis- 
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also City Attorney, Town Clerk, and 
Town Treasurer, representing the 
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sioner, and Austin B. Middleton, Com- 
missioner Chairman. 


By the Boarp: The Town of 
Townsend Water Works on July 9, 
1942, filed an application, submitting 
a schedule of monthly flat rates for 
water and also minimum meter charg- 
es for water. A hearing was held at 
Townsend, Montana, on September 
10, 1942, at the courthouse. There 
were no protestants. 

The proof submitted by the appli- 
cant disclosed that in practical effect 
the rates submitted do not constitute 
a raise in rates, but that they represent 
a method of computation which in- 
cludes all appliances using water and 
that the rates are in fact not raised. 
The proof offered also disclosed that 
the net value of the property used by 
the Town of Townsend Water Works, 
used and useful in the service of its 
customers, is $75,706.61. The gross 
earnings of the waterworks for the 
year July 1, 1940, to June 30, 1941, 
amounted to $5,647.18 and for the 
following year, from July 1, 1940, 
to June 30, 1942, the gross earnings 
were $6,051.59. After the expenses 
of salaries, repairs, maintenance, and 
supervision were deducted, the net 
earnings for the year July 1, 1940, to 
June 30, 1941, were $959.98, and for 
the following year the net earnings 


were $2,329.92. It appears, there- 
fore, that the earnings of the water- 
works are not adequate to net 6 per 
cent on the net capital invested. 


Findings of Fact 


On the evidence presented the Com- 
mission now finds: 

1. The net value of the property 
belonging to the applicant, used and 
useful in serving its customers, less 
depreciation, is approximately $75,- 
705.61. 

2. The net earnings of the company 
after paying operating expenses were 
$959.98 for the fiscal year beginning 
July 1, 1940, and ending June 30, 
1941, and $2,329.92 for the fiscal year 
beginning July 1, 1941, and ending 
June 30, 1942. 

3. Six per cent is a reasonable re- 
turn on the property invested. 

4. The rates submitted by the ap- 
plicant will not net a return on the 
property of the waterworks of more 
than 6 per cent on the property, used 
and useful by the waterworks. 


Conclusions of Law 


The Board concludes: That the 
application of the Town of Townsend 
Water Works, in so far as concerns 
the monthly rates and minimum meter 
rates, should be granted. 
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THIS CHART SHOWS 
ESTIMATED PARTICIPA- 
TION IN PAYROLL SAV- 
INGS PLANS FOR WAR 
SAVINGS BONDS 
(Members of Armed Forces in- 
cluded, starting August 1942) 

There is more to this chart 
than meets the eye. Not seen, 
but clearly projected into the 
future, is the sales curve of 
tomorrow. Think what $414 
BILLION per year in War 
Bonds, saved through the 


Save wih 








* Approximate 


Payroll Savings Plan, will buy 
in the way of brand new con- 
sumer goods tomorrow. 

Here indeed is a solid founda- 
tion for the peacetime business 
that will follow Victory. But 
there is still more to be done. 
As our armed forces continue 
to press the attack in all 
quarters of the globe, as war 
costs mount, so must the rec- 
ord of our savings keep pace. 

Clearly, on charts like this, 
tomorrow’s Victory—and to- 
morrow’s sales curves—are be- 
ing plotted today. 


War Savings Bonds 








This space is a contribution to America’s all-out war effort by 


PUBLIC UTILITIES FORTNIGHTLY 

















=) 


Mm Industrial Progress 


Selected information about products, supplies and 


services offered by manufacturers. 


Also announce- 


ments of new literature and changes in personnel. 


Equipment Notes 


Flexible Bus-drop Cable 


A new loom bus-drop cable which carries 
power from bus bar to individual motor driven 
machines in war production plants, is an- 
nounced by the Wire & Cable Section of Gen- 
eral Electric Company’s Appliance & Mer- 
chandise Department at Bridgeport, Conn. 

The loom bus-drop cable can be used in new 
or conversion wiring or as a maintenance item. 
It can be hooked up easily and quickly in 
LVD or bus-duct systems. It is designed for 
long life under severe conditions such as vibra- 
tion and rough usage, and it is neat in ap- 
pearance. 


Substitutes and How to Get Them 

A service aimed at solving the perplexing 
problem of obtaining substitutes for scarce 
industrial materials is announced by Berliner 
Technical Research, 225 Fifth Ave, New 

ork. 

Not only does this research organization 
offer information on substitutes for items on 
the critical list but precise information is given 
on the available sources specifying names and 
addresses. 

The Berliner information is issued on loose 
leaves in a system of continuous monthly sup- 
plementary reports so that subscribers may 
keep pace with the swift and revolutionary 
technological changes occurring under the im- 
pact of war. The service is a constant inspira- 
tion for new ideas, new products, new meth- 
ods, new processes, new formulae and new 
technics. Subscribers seeking highly special- 
ized information not contained in the regular 
service, are offered individual consulting privi- 
leges, without charge. 


High-Speed Relay for Generator Protection 
A new generator differential relay, Type 
CFD, for use in generator protection, has been 
announced by the General Electric Company. 
It is a high-speed, induction-cylinder device, 
incorporating a new principle called “product 
restraint” with variable slope characteristics. 





DICKE TOOL COMPANY 
DOWNERS GROVE, ILL. 


Manufacturers of 
Pole Line Construction Tools 
They’re Built for Hard Work 











This new combination eliminates the diffi- 
culty previously encountered with high-speed 
generator relays due to the transient current 
transformer errors on heavy through faults. 
The use of the ‘ ‘product restraint” principle as- 
sures positive operation on internal faults since 
the restraining force in case of any single: 
end-feed condition will be zero or negative be- 
cause one of the two terms making up the 
product is zero. 

The relay is 20-5/16 inches by 5-1/2 inches 
in the standard 3-element drawout case, and 
can be supplied for surface or semi-flush 
mounting. Each element of the relay is of the 
familiar eight-pole, induction-cylinder type. 
Three poles are used for the differential oper- 
ating function, and three poles provide the 
“product restraint.” 


» 
Catalogs and Bulletins 


Maintenance News 


“Victory Production and Maintenance 
News,” previously issued as “Victory News” 
by Allis-Chalmers, Milwaukee, Wisconsin, 
will endeavor to help industry find out how 
to keep its production machines running 
through the rest of the war. 

Inviting an exchange of maintenance ideas 
from equipment operators, the publication car- 
ries these in addition to tips from Allis-Chal- 
mers engineers on the proper maintenance of 
the hundreds of products manufactured by 
this company. A handy index lists mainte- 
nance articles appearing currently in trade 
papers. 

This publication may be obtained regularly 
by writing the manufacturer. 


Metal Cut-off Band Saw 


A metal cut-off band saw manufactured by 
the Johnson Manufacturing Corp., Albion, 
Mich., is described in a recently issued 4-page 
bulletin. Set-ups take only a minute or two, 
and unskilled hands can use the machine after 
a relatively short instruction period, according 
to the manufacturer. Copies of this bulletin 
may be obtained from the Johnson Manufac- 
turing Corp., Sales Development Division, 


50th Floor, Chrysler Bldg., New York. 


Rust-Proofing Compounds 


Rust-proofing compounds manufactured by 
the Black Bear Company, Inc., Long Island 
City, New York, are described in a bulletin 
issued by the manufacturer. The folder ex- 
plains the uses and methods of application of 
Black Bear Anti-Rust “O,” and Black Bear 
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Folks working at our Robertshaw 
Thermostat plant are pretty busy 
these days cooking up a little dessert 
for the Axis—their “just desserts,” if 
you know what,we mean. Such indi- 
gestible little items, for instance, as 
hand-fuses for hand-grenades and 
primers, and ignition cartridges for 
rockets. Then there are boosters and 


shells and delicate but vital preci- 
sion instruments for airplanes—just 
what our boys need to dish out the 
right kind of dessert for Tojo, 
Mussolini and the smaller fry at 
Hitler’s table. 

That’s why our peacetime job of 
turning out Robertshaw Thermo- 
stats has been laid aside. What 


For High Achievement in the production of war equipment. 


thermostats are coming off our pro- 
duction lines are limited in number 
—just those called for by your Uncle 
Sam to supply official needs. That 
helps our engineering and research 
departments to keep pace with new 
developments that will mean newer 
and better Robertshaw Thermostats 
when victory banquets are in order. 


ROBERTSHAW THERMOSTAT CO., YOUNGWOOD, PA. 





This page is reserved under the MSA PLAN 


(Manufacturers Service Agreement) 
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Catalogs & Bulletins (Cont'd) 


Anti-Rust “I.” The “O” compound is designed 
expressly for outdoor use; Black Bear “I” is 
recommended for indoor use only. Copies of 
this folder are available from the manufac- 
turer. 


NoDrip Handbook 


Getting right down to the bottom of the 
condensation drip = a 32-page NoDrip 
Handbook issued by the J. W. Mortell Co., 
Kankakee, IIl., tells how to prevent and cure 
damaging condensation and sweat that forms 
on precious metal pipes and fixtures, on base- 
ment walls, ceilings of concrete, wood, plaster, 
etc. 

The handbook contains instructions as to 
application, coverage, drying time; complete 
listings of the many uses for NoDrip; and 
other valuable data. A subject index of the 
contents appears on the front cover of the 
book, which adds much to its usefulness. The 
manufacturer believes it is probably the most 
complete study available today of condensa- 
tion and its cure. 

Copy of the handbook will be sent on re- 
quest to the manufacturer. 


Inspection Check for Trolley Coaches 


“Inspection and Care of Trolley Coach 
Electrical Equipment” is the title of a 20-page 
Westinghouse booklet. 

Designed to help operators obtain maximum 
efficiency from trolley coach equipment, the 
booklet advocates a light inspection every 1,000 
miles and a heavy inspection every 8,000 miles. 
Specific suggestions are given for the motors; 
master controller; main contactors; overload 
trip relay, inductive field shunt ; auxiliary con- 
tactor panel and main resistors. 

Points which are to be inspected only at the 
8,000 mile point are boxed in red in the booklet 
so that they can be easily picked out. 

Copies of this booklet (B-3196) may be ob- 
tained by writing Department 7-N-20, West- 
ere Electric & Mfg. Co., East Pittsburgh, 

as 


Porcelain Insulators 


The Porcelain Insulator Corporation of 
Lima, N. Y., has just announced the issuance 
of a new general catalog covering all standard 
insulators and hardware manufactured by this 
company. 

Printed in two colors, engineering outline 
drawings of the various insulators, clamps and 
hardware items are shown with dimensions. 
Complete specifications are given for each. 

A unique and useful feature of the catalog 





“MASTER*LIGHTS" 
© Portable Battery Hand Lights. 
© Repair Car Roof Searchlights. 
© Hospital Emergency Lights. 
CARPENTER MFG. CO. 
197 Sidney St., Cam mies Mass. 


""MASTER*LIGHT*MAKERS'" 








is the Bare Wire Table for all types of line 
in general use, giving wire sizes, number of 
wires in strand, diameter in inches, weight in 
pounds per thousand feet and breaking 
strength. Hard drawn copper, aluminum con- 
ductor-steel reinforced, copperweld and cop- 
perweld copper wires are covered. A complete 
list of insulator equivalents is also included 
which covers all types of insulators from the 
smallest pin type to the largest switch and 
bus units. 

The new Pinco catalog was designed with 
today’s problems in mind. Complete in its list- 
ings it is also concise enough to present all 
the essential information the engineer needs 
in its easiest-to-find form. File size and com- 
pact, it is easily kept available for quick refer- 
ence. 

Copies may be secured from the manufac- 
turer. 


Master Nutrition Guide 

To meet an ever increasing demand for a 
simple and instructive method for getting 
more and more war workers to eat the kind 
of foods that will help keep them healthy and 
on the job, the General Electric Consumers 
Institute at Bridgeport, Conn. announces pub- 
lication of a Master Nutrition Guide. a 

This new manual is designed for use by in- 
dustrial dietitians, home economists, school 
teachers, home demonstration agents, public 
utilities and department store merchandisers 
and all others interested in spreading the 
gospel of good nutrition through group edu- 
cation. 

Copies of the Master Nutrition Guide are 
offered free in single copies to instructors who 
plan to use the course. Additional quantities 
may be obtained at cost. 


Pump Bulletins 


Centrifugal pumps for general use, having 
capacities to 2, g.p.m., heads to 300 ft., are 
described in bulletin W 312-B2C issued by 
Worthington Pump and Machinery Corp., 
Harrison, N. J. 

Specifications are given for Type L single- 
stage volute pumps Nos. 3 to 6. Specifications 
for Type R single-stage volute centrifugals are 
given in a separate bulletin W 311-B1D. 


Utilization Voltage Standards 

“Utilization Voltage Standardization Rec- 
ommendations” is the title of a joint report of 
the Electrical Equipment Committee and the 
Transmission and Distribution Committee of 
the Edison Electric Institute, New York. 

The need for such standards, the report 
points out, arises specifically from the multi- 
plicity of service voltages which are in use 
throughout the industry. This has led to de- 
mands for considerable variety in the ratings 
of utilization equipment and to the fear ‘that 
the variety may tend to increase unless some 
steps are taken to establish standard utiliza- 
tion voltage limits. It is hoped that the results 
of these studies will encourage a greater de- 
gree of standardization of utilization voltages 
and of equipment design and that they will 
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THE CREAM OF TRUCK SERVICE 


Keeps America’s Trucks at Work 


“MASTER SERGEANTS” on the au- 
tomotive front—the motor truck service- 
men of America. They are the ODT’s 
indispensable soldiers in the fight to 
keep trucks operating at capacity and 
with minimum overhaul and repair. They 
are doing a great job of helping owners 
and users get extra miles from every 
truck. 

At International branches and at 
dealers’ service shops from coast to 
coast, you'll find these essential service- 
men on the job. They wear the ODT 
badge as visible evidence of their 
pledge to conserve trucks and tires, 
gasoline and oil, and vital replacement 
parts. They are skilled workmen, spe- 
cialists in every phase of truck service. 

They are swamped with work. If 
service work takes longer now, it is 
because there are fewer men to handle 
the increased load. But 
of this you can be sure 
—the trucks will keep 
rolling. International’s . 





servicemen on the home front, with the 
red, white, and blue “Essential Trans- 
portation Worker” button on their 
coverall lapels, will do their part! 


INTERNATIONAL HARVESTER 
180 North Michigan Avenue 


COMPANY 
Chicago, Illinois 


INTERNATIONAL 
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contribute to a better understanding of all of 
the problems involved. 

This E.E.I. report (publication No. J8) is 
priced at 20¢ to members and 50¢ to non- 
members. 


Chemical Engineers’ War Meeting 


The proceedings of the War Service Meet- 
ing of the Association of Consulting Chemists 
and Chemical Engineers, Inc., held at the head- 
quarters of the Electric Testing Laboratories, 
Inc., in New York, have been published in 
booklet form. 

Copies are available from the laboratories. 


> 


Manufacturers’ Notes 
Capacitors Step Up Transmission 


Electricity flowing through a midget power 
line recently demonstrated that existing trans- 
mission systems can be stepped up to carry 65 
per cent more power by adding thousands of 
small capacitor units. R. D. Evans, consulting 
transmission engineer at the Westinghouse 
Electric & Mfg. Company’s East Pittsburgh 
works, conducted the laboratory experiment. 

By using 7200 of the small capacitors to- 
gether with the necessary generating equip- 
ment, a 250-mile-long power line with a ca- 


pacity of 175,000 kilowatts can be stepped up 
to carry 290,000 kilowatts. 

The cost would be about $1,200,000 by this 
method compared to $4,500,000 for building 
an additional power line plus auxiliary equip- 
ment. 

Use of capacitors also conserves vital metals, 
The 7,200 capacitors would require nine tons 
of copper and brass, 175 tons of steel and a 
few tons of aluminum ; extra power lines and 
electrical equipment would require 2,900 tons 
of copper and 7,600 tons of steel. 


Aluminum Price Reductions 


A new and lower schedule of prices for 
semi-fabricated and fabricated aluminum has 
been announced by Aluminum Company of 
America. 


Chevrolet Service League Expands 


Membership in the Victory Service League, 
national patriotic alliance of American car 
and truck owners, has passed the half-million 
mark, it was announced recently by the 
League’s national director, William E. Holler. 

Launched under the sponsorship of Chevro- 
let dealers only four months ago, the League 
has attracted members at the impressive rate 
of more than 100,000 a month. Dedicated to 
patriotic service through organized participa- 
tion in vital war programs and to the con- 
servation of the nation’s automotive transpor- 
tation system, the League has won high com- 
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BHERE'S HOW TO ATTACK YOUR 


BATTERY MAINTENANCE 
PROBLEMS 


{ Keep adding approved water at regular 


intervals. 


Keep batteries clean and dry. Wash 
off tops with a solution of one pound 
of bicarbonate of soda to one gallon 
of water; rinse and dry thoroughly. 


Keep batteries fully charged, but not 
overcharged. Check your D. C. control 
bus voltmeter to see that it is in cali- 
bration. 


Keep records of water additions, volt- 
age and gravity readings for compari- 
sons as batteries grow older. 


If you wish more detailed information or 
WM have a special battery maintenance problem, 
Bwite us. We want to help you get the long 
life that is built into every Exide battery. 
Ask for booklet, Form 3225. 


ATTACK 


THE ELECTRIC STORAGE BATTERY COMPANY 






x10e 


BATTERIES 








IS THE BEST DEFENSE 


UR strongest defense is a hard attack. 
That’s an old Naval tradition now 
proving its truth on all the waters of the 


Seven Seas. 


Similarly, the best defense against main- 
tenance problems is a relentless, unceasing 
attack on negligence and wear. Your best 
weapons of attack are to be found in the 
four basic rules of battery maintenance 
listed at the left. Follow them closely to 
protect your battery from the war of attri- 
tion waged by carelessness or neglect. And 


remember, Buy to Last and Save to Win. 






The World’s Largest Manufacturers of Storage Batteries for Every Purpose 


PHILADELPHIA 
Exide Batteries of Canada, Limited, Toronto 
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mendation for valuable assistance it has given 
in such patriotic movements as War Bond 
drives, collecting scrap metal and rubber, and 
providing books and sports equipment for men 
in the armed services. 


J-M Reports to the Public 


Pioneering with a new kind of corporation 
report, President Lewis H. Brown of Johns- 
Manville followed up the formal 1942 com- 
pany statement to stockholders and employees 
with a “report to the public” of six plainly 
phrased items which he said highlighted 
Johns-Manville’s first full year of wartime 
operations. 

Stripped of all legalistic accounting lan- 
guage, President Brown briefly described 
Johns-Manville’s record-breaking production 
for 1942 as follows: 


Total Income $1084 million 100% 
Used for all costs of doing 
business (except those shown 
below), including deprecia- 
tion, depletion and reserves 
for war contingencies .. 46% 
To employees for salaries and 
wages $37 million 34% 
To government for taxes .... $164 million 15% 
To stockholders in dividends $ 2 million 2% 
Leaving in the business .... $ 34 million 3% 


$494 million 


Wages and salaries were 23 per cent greater 
than in 1941; taxes were equivalent to $19.65 
per share of common stock, or to $1,098 per 
employee. Dividends of $7.00 per share were 


paid on preferred stock while holders of com- 
mon stock received $2.25 per share. 


Salvage Methods Win War Bonds 


War Bonds to the extent of $650 have been 
awarded in a nationwide contest designed to 
reveal to industry the most outstanding meth- 
ods of salvaging and maintaining machinery 
under wartime conditions. Sponsored by 
Metallizing Engineering Co., Inc., Long Is- 
land City, N. Y. this is the second of a series 
of similar contests open to users of any metal 
spraying equipment in the United States and 
Canada. 





Stanton Hertz 


Stanton Hertz, vice-president and assistant 
to the president of the Copperweld Steel Com- 
pany, Glassport, Pa., lost his life in a fire in 
his home in Pittsburgh, Pa., February 27th. A 
13-year-old daughter, Alice, also perished, 
while his wife and another daughter, Lois, 
were critically injured. 

Mr. Hertz was a graduate of Alabama Poly- 
technic Institute at Auburn, Alabama, his na- 
tive state. He served as lieutenant in the En- 
gineers Corps in World War I. In 1921 he 
started his career with Copperweld and served 
successively as chief engineer at the New York 
office, general manager of sales, and vice- 
president. Mr. Hertz served as executive di- 
rector of the Copper Wire Engineering Asso- 
ciation for five years beginning in 1936 and 
on his return to Copperweld in 1941 assumed 
the position he held at his death. 








e Whatever the demands of the gas in- 

dustry may be, Connelly is equipped 
to meet them. With our new laboratory for scientific 
testing of purification materials and greatly increased 
facilities for the production of Iron Sponge, Governors, 
Regulators, Back Pressure Valves and other equip- 
ment for gas purification and control, Connelly is at 
your service, ready for any emergency. 


Under the able management of Mr. A. L. Smyly, pio- 
neer in gas purification and pressure regulation, this 
organization has continued its leadership in the field, 
and the fact that Connelly products are standard in 
hundreds of the leading gas plants of the country is 
indicative of the service rendered. 


@ Mr. A. L. Smyly 
President 
Connelly Iron 
Sponge & 

vernor Co. 


IRON SPONGE and GOVERNOR Company 
CHICAGO, ILL. ELIZABETH. N. J 


Connelly 
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10rs, PUT “GEVELANDS Speed, Endurance, Low Cost operation and 
uip- YOUR WAR EMERGENCY Service are the most essential machine re- 
be at TRENCHING JOBS for:— quirements. That's why “CLEVELANDS"” fit 
Oil so perfecily into the picture and are prefer- 
. — red equipment on so many war and civilian 
plo- : emergency projects, current and recent. 
this Cossline Geared to the job “CLEVELANDS” ate 
ield, Sewer delivering maximum performance, day 
d in Water in and day out, at rock bottom costs. 
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Power 


Building 
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“CLEVELANDS”’ Save More...Because they Do More 
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DOORS THAT\|SA VE TIME AND SPACE 
and CONSERVE\STEEL)FOR WAR NEEDS : 


































KINNEAR 


Weed 
ROLLING DOORS 


In spite of wartime con- ye 
tingencies, you can get {m— voice <I s rs 
the efficient, space-saving — 
coiling upward action of : 
Kinnear Steel Rolling 

Doors—in Kinnear Wood 

Rolling Doors. Their dur- oer ges ae 
ability and service have ee ce 
been thoroughly proved 

on numerous installations 

for many years! 


wes 














LOCC DAP cr or eee 




















Constructed of inter-lapped wood slats 
jointed with metal cables or tapes, they coil 
above the opening, remain out of the way 
and out of reach of damage, and require 
no usable floor, wall or ceiling space for 
either storage or operation. The rugged 
curtain assembly offers a high degree of pro- 
tection, and blocks out wind and weather. 
The illustrations at right show the design 
of the wood slats, how the slats are as- 
sembled, and how they permit the curtain 
to flex without binding the metal tapes. 
Kinnear Wood Rolling Doors are available 
in any size, with motor, manual or mechan- 
ical operation. Write for complete details! 


THE KINNEAR MFG. CO. 


2060-80 Fields Ave. Columbus, Ohio 


IN NEAR 


WRITE 
FOR 
BULLETIN 
37 TODAY 














ROLLING DOORS 
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THE MERCOID CATALOG IS A GOOD REFERENCE BOOK WHEN IN NEED 
OF AUTOMATIC CONTROLS. A COPY WILL BE SENT UPON REQUEST. 


The Mercoid Corporation, 4219 Belmont Avenve, Chicago, Ill. 
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PROFESSIONAL DIRECTORY 


@ This Directory is reserved for engineers, account- 
ants, rate experts, consultants and others equipped to 
serve utilities in all matters relating to rate questions, 
appraisals, valuations, special reports, investigations, 
financing, design and construction. 














THE AMERIGAN APPRAISAL GOMPANY 


INVESTIGATIONS, APPRAISALS AND STUDIES 


or 
ACCOUNTING AND REGULATORY REQUIREMENTS 
NEW YORK WASHINGTON CHICAGO MILWAUKEE SAN FRANCISCO 
and other principal cities 








DAY & ZIMMERMANN, INC. 
ENGINEERS 
NEW YORK PHILADELPHIA CHICAGO 


PACKARD BUILDING 








ossiox —— FOtd, Bacon « Davis, nc. xx cams 


CONSTRUCTION 


OPERATING COSTS Engineers INTANGIBLES 
VALUATIONS AND REPORTS 
NEW YORK PHILADELPHIA WASHINGTON CHICAGO 








Steam, Electric, Gas, Hydro, 
Designs and Construction, Serving Utilities and Industrials Rates, Research, Reports, 
Operating Betterments, 
Inspections and Surveys, 


GILBERT ASSOCIATES, Inc. 


SPECIALISTS 





ENGINEERS POWER ENGINEERING SINCE 1906 














J. H. MANNING & COMPANY 


120 Broadway, New York 


ENGINEERS 
Business Studies Purchase—Sales Valuations 
New Projects Management Reorganizations 
Consulting Engineering Mergers 


Public Utility Affairs including Integration 
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Purchasing and Expediting, 


Personnel Relations, 
Reading, Pa. Original Cost Accounting, 
Feed Water Treatment. Washington New York Accident Prevention, 
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PROFESSIONAL DIRECTORY (continued) 





SANDERSON & PORTER 
ENGINEERS AND CONSTRUCTORS 
Design and Construction of Industriais 
and Public Utilities. 
Reports and Appraisals in Connection 


With Management Problems, Financing, Reorganization. 
New York San Francisce 











Sargent & Lundy 


ENGINEERS 
Steam and Electric Plants 
Utilities—Industrials 
Studies—R eports—Design—Supervision 
Chicago 











STONE & WEBSTER ENGINEERING CORPORATION 


DESIGN AND CONSTRUCTION 
REPORTS * CONSULTING ENGINEERING ° APPRAISALS 


BOSTON e NEWYORK e¢ CHICAGO © HOUSTON e¢ PITTSBURGH 
SAN FRANCISCO e LOS ANGELES 








THE J.G. WHITE ENGINEERING CORPORATION 
DESIGN © CONSTRUCTION © REPORTS ® APPRAISALS 
80 BROAD STREET, NEW YORK 














BARKER & WHEELER, ENGINEERS EARL L. CARTER 
DESIGNS AND CONSTRUCTION — OPERATING Consulting Engineer 
BETTERMENTS — COMPLETE OFFICE SYSTEMS — REGISTERED IN INDIANA, NEW YORK, OHIO, 
MANAGEMENT — APPRAISALS — RATES PENNSYLVANIA, WEST VIRGINIA, KENTUCKY 
Public Utility Valuations, Reports and 
11 PARK PLACE, NEW YORK CITY Original Cost Studies. 
36 STATE STREET, ALBANY, N. Y. 910 Electric Building Indianapolis, Ind. 

















BLACK & VEATCH Francis S. HABERLY 
CONSULTING ENGINEERS ENGINEER 
Appraisals, investigati id . — ~ 
peepee A ae tee citi ob ales Appraisals—Original Cost Accounting— 
of Public Utility Properties Rates—Depreciation—T+ends 
4706 BROADWAY KANSAS CITY, Mo. 


122 Sour Micuican AVENUE, CHICAGO 
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JACKSON & MORELAND 
ENGINEERS 


PUBLIC UTILITIES—INDUSTRIALS 
RAILROAD ELECTRIFICATION 








EGGS aera ees" || Find the 
BOSTON NEW YORK Fitting 
you need, 
JENSEN, BOWEN & FARRELL — 
, 


Engineers 
Ann Arbor, Michigan 


Appraisals - Investigations - Reports 
in connection wit 
rate inquiries, depreciation, fixed capital 
reclassification, original cost, security issues. 











J. W. WOPAT 


Consulting Engineer 
Construction Supervision 


Appraisals—Financial 
Rate Investigations 


1510 Lincoln Bank Tower Fort Wayne, Indiana 











Maximum HS 
removal per [b. 


of Oxide! 


@ Lavino Activated Oxide is 
made specifically for maximum sulphur re- 
is not justia “satisfactory” purifying 
medium merely by virtue of incidental 
properties, but is made especially for maximum 


moval... 


capacity and activity, maximum trace removal 
and shock resistance. As such, we do not believe 
you will find Lavino Activated Oxide has 
any close rival — comparing cost, comparing 
performance and comparing savings. 


We'll be glad to tell youall about its remarkable 
record; just write a note on your letterhead to 


E. J. Lavino.and Company 
a aVini 

Y wane N 

“ACTIVATED” 

\ CSE 7; 
-11-\% 


1528 Walnut St. 
Philadelphia 


Penna. 
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in the COMPLETE line 


If you have a Penn-Union Catalog, you 
can instantly find practically every good 
type of conductor fitting. These few || 
can only suggest the variety: 


Universal Clamps to take a 
large range of conductor sizes; 
with 1, 2, 3, + or more bolts, 





L-M Elbows, with compression units 
giving a dependable grip on both con- 
ductors. Also Straight Connectors and 
Tees with same con- 
tact units. 








Bus Bar Clamps for installa- 
tion without drilling bus. Single 
and multiple. Also bus sup- 
ports—various types. 


Clamp Type Straight Connectors 
and Reducers, Elbows, Tees, Ter- 
minals, Stud Connectors, etc. 









Jack-Knife connectors for simple 
and easy disconnection of mo- 
tor leads, etc. Spring action— 


self locking. 


———— | 

Splicing Sleeves, Figure 8 and Oval, seamless ftb- 
ing—also split tinned sleeves. High conductivity 
copper; close dimensions. 

Preferred by the largest utilities and 
electrical manufacturers—because they 
have found that “Penn-Union” on a fit- 
ting is their best guarantee of Dependa- 
bility. Write for Catalog. 


PENN-UNION ELECTRIC CORPORATION 
ERIE, PA. Sold by Leading Jobbers 


Vi-Tite Terminals for quick 
installation and easy taping. 
Also sleeve type _ terminals, 
screw type, shrink fit, etc. etc. 


PENN- -UNION 


CONDUC TOR FITTINGS 














i 
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Now Available 


PUBLIC UTILITY 
REGULATION 
IN 
WARTIME 


A Volume Containing the Entire 1942 Convention Proceedings 
of the 


NATIONAL ASSOCIATION OF 
RAILROAD AND UTILITIES COMMISSIONERS 





Including round-table discussions and reports on other timely and 
important subjects: 


Effect of War Taxes Upon Utility Regulation—Present and Post-War Utility 
Regulation—Relations Between Federal War Agencies and State Regu- 
latory Commissions—W artime Transportation Problems—Service 
Company Costs—Uniform Power Factor Clauses in Electrical 
Rate Schedules and Fuel Adjustment Clauses in Utility 
Rate Schedules—Telephone Separation Studies— 

Utility Finance — Accounting and Valuation 
Problems—These and others 
$6.00 
COMMITTEE REPORTS SEPARATELY PRINTED AND OTHER 1942 PUBLICATIONS 
OF THE NATIONAL ASSOCIATION OF RAILROAD AND UTILITIES COMMISSIONERS 

Public Utility Financing in Wartime 

Progress in Public Utility Regulation 

Developments in Regulatory Law 

Service Company Costs 

“Does the Decision in the Natural Gas Pipeline Company Case Lay the Ghost of Smyth 
v. Ames?”, Address of General Solicitor Benton 

Second Annual Report of Committee Cooperating With the Federal Communications 
Commission in Special Telephone Studies 

Amendments and Interpretations Telephone Accounting System 

Accounting Procedures Requiring Commission Approval 

Interpretations of Uniform System of Accounts for Electric Utilities, 

Interpretations of Uniform System of Accounts for Gas Utilities G-1, 

Interpretations of Uniform System of Accounts for Water Utilities W-1, 
W-4, W-5 

Rules Governing Preservation of Records of Electric Utilities ($.50) Gas Utilities ($.50) 


(Where remittance accompanies order we pay forwarding charges) 


NATIONAL ASSOCIATION OF RAILROAD AND 


UTILITIES COMMISSIONERS 
7413 NEW POST OFFICE BLDG. WASHINGTON, D. C. 
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EGRY BUSINESS SYSTEMS COMPRISE: 


EGRY SPEED-FEED. May be attached to any 
standard make typewriter in one minute, and 
with Egry Continuous Forms, doubles operator 
output. One machine does the work of two. 


EGRY TRU-PAK Register speeds the writing of 
all handwritten records. Assures complete con- 
trol over every business transaction. 


EGRY ALLSET Forms, the modern single set 
forms for speed writing all business records. 
Individually bound sets, interleaved with one- 
time carbons. ALLSETS are ready for imme- 
diate use for typed or handwritten forms. 


EGRY CONTINUOUS Forms increase the out- 
put of operators by 50% and more because they 
eliminate time-consuming operations. Furnished 
with or without interleaved one-time carbons. 


AND in addition to the above, there are others 
you'll want to know more about. 








HE EGRY REGISTER COMPANY ° 


MY TYPEWRITER DOES 


SPEED FEED 


The loss of typewriters to Uncle Sam, and the 
shortage of competent operators, will be no 
handicap if you use Egry Business Systems. In 
thousands of instances Egry Speed-Feeds and 
Egry Continuous Forms have enabled operators 
to produce twice as much work as they did 
before with the typewriter alone and ordinary 
loose forms and carbons. 


Other Egry Business Systems for handwritten 
records are equally important. Investigate today. 
You'll be surprised at the amount of time you 
will save when you use Egry Business Systems. 
More detailed information will be sent on 
request, or free demonstrations may be arranged 
at your convenience. There’s no cost or obliga- 
tion, of course. Address Department F-318. 


Sales agencies in principal cities. 


Dayton, Ohio 


Egry Continuous Forms Limited, King and Dufferin Sts., Toronto, Ontario, Canada. 


EGRY TRU-PAK 


EGRY ALLSET FORMS 


EGRY SPEED-FEED 
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Facts You Can Use to Cut Distribution Cost 
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NO CONCRETE CASING is needd 
when you install J-M ‘Trans 
Conduit. It does not warp .. .hold 
its strength and true form und 
heavy earth loads and traff 


gerne 


| 


a 
Ht 


Pe 


MADE OF ASBESTOS AND C 
OU save-all the expense of “‘concreting-in” when wok | oltadadecopcigunt rao 
you use Johns-Manville Transite Conduit. So strong. — *. 4! forms of corrosion. 
it needs no protective casing of any kind, this durable 
duct holds its true form under sustained earth loads and 
trafic pressure. Warping is practically eliminated. 
And you spend less money on maintenance, for 
Transite is an asbestos-cement product . . . completely 
non-metallic and inorganic. It can’t burn, rot or cause 
dangerous fumes or gases. It offers exceptional resist- 
ance to weather and corrosion. Yet installed. costs are 
low, for Transite’s long lengths, light weight and smooth 


bore make work fast and economical. “TRANSITE DUCTS are light! 
. ‘ i weight, easy to assemble. I 
For complete details, write for brochure DS-410. — smooth bore stayssmooth in se 


Johns-Manville, 22 East 40th Street, New York, N.Y. pullsatany times 


FOR 
EFFICIENT, 


Ti] Johns-Manville 
TRANSITE DUCTS 






LOW-COST 
SER VICE, TRANSITE CONDUIT... For est he KORDUCT... <— 
SPECIFY... > Sauna eendaen end eer onlaahe ak amnaraes te 








for exposed locations. tical with Transite 
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